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SELLING
INCOME TAX
PLANNING
GUIDE
Lifetime Revocable Trust Planning
• Community Property Opt-In Trust
• Optimal Basis Increase Trust
Testamentary Trusts for Spouse/Children/Grandchildren
• Sprinkle, Discretionary Trusts
• SECURE Act Distribution Provisions
• Beneficiary Deemed Owner Trusts (BDOTs)
• Charitable Remainder Trust (CRT)
• Charitable Lead Trust (CLT)
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(a) Designation of Trust Protector

ARTICLE
THREE

During any period this instrument authorizes or requires a Trust Protector to act, Craig R.
Hersch may appoint a corporate fiduciary or individual of a type described in this Section as
Trust Protector.
But during any period this instrument requires a Trust Protector to act and no Trust Protector
is then serving, if Craig R. Hersch is unable, unwilling, or otherwise fails to make the
appointment after 30 days, the Trust’s then serving estates and trusts attorney may act, or if
none, any Trustee or beneficiary may petition a court of competent jurisdiction to appoint a
Trust Protector.
The court acting to appoint a Trust Protector will acquire jurisdiction or authority over the
trust only to the extent necessary to make the appointment and may not subject the trust to
the continuing jurisdiction of the court.
A minor or incapacitated beneficiary’s parent or Legal Representative may act on his or her
behalf.
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ARTICLE
THREE
(cont.)

(e) Good Faith Standard Imposed
The authority of my Trust Protector is conferred in a nonfiduciary capacity, and
my Trust Protector is not liable for any action taken in good faith. My Trust
Protector is not liable for any act, omission, or forbearance. My Trust Protector
must be reimbursed promptly for any costs incurred in defending or settling
any claim brought against it in its capacity as Trust Protector, unless it is
conclusively established that the act, omission, or forbearance was motivated
by an actual intent to harm the trust beneficiaries or was an act of self-dealing
for personal benefit. Anyone named to appoint a Trust Protector shall also
serve in the same capacity and be afforded the same standards as provided
herein.
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ARTICLE THREE
(cont.)

(g) Power to Revoke Withdrawal Right
The Trust Protector may revoke any beneficiary’s power to withdraw net income
at any time by delivering written instruction to my Trustee. The revocation will be
effective upon its receipt by my Trustee, unless the revocation instructs that it is
to be effective upon a later date.
The Trust Protector may restore any power revoked at any time by delivering
written instruction to my Trustee. In no event, however, may the Trust Protector
restore any power within the same taxable year in which the power was revoked.

4FREEDOMPRACTICE.COM

ARTICLE THREE
(cont.)
(h) Power to Void Required Conduit Distributions
Whenever a separate trust established under this agreement contains a Section or subsection entitled “Required Conduit Distributions,” my Trust
Protector may void said provision. If my Trust Protector does void the Section or subsection entitled “Required Conduit Distributions” for any separate
trust, my Trustee will administer and distribute the amounts withdrawn from any Qualified Retirement Plan Benefits payable to that separate trust as
provided under the other terms of that separate trust.
To exercise the authority set forth in this subsection, my Trust Protector must sign a written instrument on or before nine months following my death
or at another date permitted by law. The written instrument must set forth the trust to which it applies and clearly indicate the intent of my Trust
Protector to void the Section or subsection of that trust entitled “Required Conduit Distributions.” The effective date of voiding that provision will be
the date of my death. Once my Trust Protector exercises the authority granted under the subsection with respect to a trust established under this
agreement, the trust may not be revised again pursuant to this subsection.
My intent is to grant my Trust Protector the power to convert a trust with Conduit Trust provisions to an Accumulation Trust when appropriate
following procedures set forth in PLR 200537044 or any later applicable PLRs or other rulings or court decisions. When exercising the authority set
forth in this subsection my Trust Protector must concurrently take whatever actions are necessary (including, but not limited to, the exercise of powers
granted under subsection (h) of this Section) so that the beneficiary of the affected trust continues to qualify as a “designated beneficiary” as that term
is used in Section 401(a)(9) of the Internal Revenue Code and continues to comply with the identifiable beneficiary regulations.
Before voiding any section or subsection in any trust that is comprised of property that is not exempt from generation-skipping transfer tax, I strongly
recommend but do not require that my Trust Protector consider the potential generation-skipping transfer tax that may be incurred compared to the
potential creditor protection gained on behalf of the beneficiary of the affected trust. This provision does not limit my Trust Protector’s powers in any
way.
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ARTICLE
THREE
(cont.)

(k) No Duty to Monitor
My Trust Protector or anyone named to appoint a
Trust Protector has no duty to monitor any trust
created under this instrument in order to
determine whether any of the powers and
discretions conferred by this instrument on my
Trust Protector should be exercised. Further, my
Trust Protector has no duty to be informed as to
the acts or omissions of others, or to take any
action to prevent or minimize loss. Any exercise or
non-exercise of the powers and discretions granted
to my Trust Protector is in his or her sole and
absolute discretion, and will be binding and
conclusive on all persons. My Trust Protector is not
required to exercise any power or discretion
granted under this instrument.
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ARTICLE NINE

Section 9.02 Family Trust Beneficiaries
My wife and my descendants will be the
beneficiaries of the Family Trust during my
wife’s lifetime. In making distributions under
this Article, my Trustee shall give consideration
first to the needs of my wife and only thereafter
to the needs of my descendants and the
remainder beneficiaries.
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Section 9.04 Distribution of Income and
Principal
My Independent Trustee may distribute as
much of the income and principal of the Family
Trust to the Family Trust beneficiaries as my

ARTICLE
NINE
(cont.)

Independent Trustee may determine advisable
for any purpose. If no Independent Trustee is
then serving, my Trustee shall distribute as
much income and principal to the Family Trust
beneficiaries as my Trustee determines
necessary or advisable for their health,
education, maintenance or support.
Any undistributed net income must be
accumulated and added to principal.
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ARTICLE NINE (cont.)
(a) Exercise Right to Withdraw by Beneficiary
Section 9.05 Beneficiary’s Right to Withdraw
Net Taxable Income

A beneficiary holding a withdrawal right may exercise that right by a written request
delivered to my Trustee. Said request must be delivered to my Trustee on or before the

Before the close of each calendar year the Primary

close of the current calendar year. The beneficiary may withdraw the net taxable income

Beneficiary will have the absolute present right to

from any of the trust assets.

withdraw the net taxable income of the
beneficiary’s separate trust share.
Upon receiving said request, the Trustee shall
convey and deliver the requested amount to the
beneficiary, free of trust. This right of withdrawal is
a privilege that may be exercised only by the
beneficiary and may not be subject to the claims

(b)Lapse of Right to Withdraw
The beneficiary’s right to withdraw lapses upon the close of each calendar year. The amount
of withdrawal rights held by a beneficiary that lapses in any calendar year, however, must
not exceed the maximum amount under Section 2514(e) of the Internal Revenue Code to
which the lapse of the power to withdraw is not considered a release of the power to
withdraw.

of any creditor or to legal process and may not be

That portion of a withdrawal power held by a beneficiary, the lapse of which would exceed

voluntarily or involuntarily alienated or

this limitation, will continue to be exercisable, and lapses to the greatest extent possible

encumbered. This provision does not limit the

within this limitation on February 1 of each year in which it remains exercisable.

beneficiary’s exercise of any power of appointment
the beneficiary may have.
Notwithstanding the foregoing, this withdrawal
right will be subject to the qualifications and
limitations as provided in subsequent provisions of
this subsection.

A beneficiary’s vested withdrawal right will not terminate by reason of the beneficiary’s
death. The personal representative of the beneficiary’s estate will have the right to exercise
the vested withdrawal right on behalf of the beneficiary’s estate.
If the personal representative of a deceased beneficiary’s estate does not exercise the
withdrawal right, my Trustee may distribute to that personal representative cash or other
property in an amount equal to the beneficiary’s unlapsed vested withdrawal amount.
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ARTICLE NINE
(cont.)

Section 9.07 Effect of My Wife’s Remarriage on Family Trust Distribution
Upon the remarriage of my wife, the Family Trust will terminate, and the limited power of appointment granted to my wife in Section
9.08 will terminate and have no legal force or effect unless my wife and her fiancé execute a valid prenuptial agreement that complies
with the terms set forth below. For purposes of this trust, remarriage means any marriage, including a common law marriage, entered
into by my wife after my death that is valid in the jurisdiction where the marriage took place.
If terminated, my Trustee shall administer the balance or remainder of the Exempt Share of the Family Trust as provided in Article
Eleven and the balance or remainder of the Non-Exempt Share of the Family Trust as provided in Article Twelve.
If my wife should choose to remarry after my death and executes a valid prenuptial agreement not less than 30 days prior to her
remarriage then, in my judgment, there will be sufficient protection for the other beneficiaries named in this trust, and the Family Trust
will not terminate. The prenuptial agreement must be in writing and signed by my wife and her fiancé with each represented by
independent legal counsel. Prior to the execution of the agreement, each party must make full disclosure of their assets as these
assets exist at that time. The prenuptial agreement must provide that my wife’s fiancé waives any right to any portion of my wife’s
share of my wife’s premarital assets and my wife’s interest in any trust created under this instrument in the event of dissolution of the
marriage, or in the event of the death of my wife with the new spouse surviving my wife.
.
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ARTICLE
ELEVEN

(a) Distributions of Income and Principal
My Independent Trustee may distribute to Danielle C. Smith, her descendants, or both as much of the income and principal of her
exempt trust as my Independent Trustee may determine advisable for any purpose. If no Independent Trustee is then serving, my
Trustee may distribute to Danielle C. Smith, her descendants, or both as much of the income and principal of her exempt trust as
my Trustee determines necessary or advisable for their health, education, maintenance or support.
In making distributions, my Trustee shall give primary consideration to the needs of Danielle C. Smith and secondary
consideration to the needs of her descendants. My Trustee is advised that any distribution to a lineal descendant of a beneficiary
during the beneficiary’s lifetime may be a taxable distribution upon which federal generation skipping transfer tax may be
imposed, and is advised to consult with the appropriate tax professionals before making any such distribution. My Trustee shall
add any undistributed net income to principal.
In lieu of making cash distributions to or for the benefit of the beneficiaries, my Trustee is specifically authorized to purchase
assets (including one or more residences) and hold such assets in trust for the use and benefit of any beneficiary of such separate
trust for his or her health, education, maintenance or support. My Trustee is further authorized to make loans to a beneficiary and
to purchase assets to be used by a beneficiary as a home, for establishing a trade or business, provided that any such expenditure
or use must be related to the beneficiary’s health, education, maintenance or support, and may not be in satisfaction of any legal
obligation, including support obligation, of any beneficiary or Trustee.
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ARTICLE ELEVEN (cont.)

(b) Retirement Plan Benefits Qualified
This Section contains provisions for the withdrawal and distribution of
qualified retirement plan benefits payable to Danielle’s trust

1. Withdrawal of Required Minimum Distributions

2. Withdrawal of Additional Amounts

3. Required Conduit Distributions

Each year, beginning with the year of my death,

Additionally, my Independent Trustee may

Notwithstanding any other provision of this trust,

my Trustee shall withdraw from qualified

withdraw as much of the net income and

my Trustee is directed to distribute any amounts

retirement accounts made payable to Danielle’s

principal of qualified retirement accounts

withdrawn from any qualified retirement

trust, the minimum required distribution under

payable to Danielle’s trust as my Trustee

accounts payable to BENEFICIARY’S trust to him

Internal Revenue Code Section 401(a)(9). My

determines necessary or advisable for any

as soon as possible during the lifetime of his

Trustee shall take into consideration the amount

purpose. If no Independent Trustee is then

trust. The purpose of this Subsection is to qualify

and timing of the distributions to comply with

serving, my Trustee may withdraw as much of

Danielle’s trust as a conduit trust under Treasury

the SECURE Act withdrawal requirement, taking

the net income and principal of qualified

Regulation Section 1.401(a)(9)-5, A-7, Example 2.

into consideration the beneficiary’s needs, tax

retirement accounts payable to Danielle’s trust

My Trust Protector is to modify this Subsection

bracket and other relevant factors.

as my Trustee determines necessary or advisable

as necessary and interpret it to constitute a

for Danielle’s health, education, maintenance or

conduit trust for purposes of the required

support.

minimum distribution rules. Any modifications
are considered effective from the beginning of
this trust to the date of my death. If the
deduction of trust expenses does not disqualify
the conduit trust status, my Trustee may deduct
trust expenses before paying Danielle. My Trust
Protector may declare this Subsection void ab
initio under Section 3.10(j).
4FREEDOMPRACTICE.COM

(c) Beneficiary’s Right to Withdraw Net Taxable Income

ARTICLE ELEVEN (cont.)

Before the close of each calendar year the Primary Beneficiary will have the absolute present right to
withdraw the net taxable income of the beneficiary’s separate trust share.
Upon receiving said request, the Trustee shall convey and deliver the requested amount to the
beneficiary, free of trust. This right of withdrawal is a privilege that may be exercised only by the
beneficiary and may not be subject to the claims of any creditor or to legal process and may not be
voluntarily or involuntarily alienated or encumbered. This provision does not limit the beneficiary’s
exercise of any power of appointment the beneficiary may have.
Notwithstanding the foregoing, this withdrawal right will be subject to the qualifications and
limitations as provided in subsequent provisions of this subsection.

1. Exercise of Right to Withdraw by Beneficiary

2. Lapse of Right to Withdraw

A beneficiary holding a withdrawal right may

Additionally, my Independent Trustee may withdraw as much of the net income and

exercise that right by a written request delivered

principal of qualified retirement accounts payable to Danielle’s trust as my Trustee

to my Trustee. Said request must be delivered to

determines necessary or advisable for any purpose. If no Independent Trustee is then

my Trustee on or before the close of the current

serving, my Trustee may withdraw as much of the net income and principal of qualified

calendar year. The beneficiary may withdraw the

retirement accounts payable to Danielle’s trust as my Trustee determines necessary or

net taxable income from any of the trust assets.

advisable for Danielle’s health, education, maintenance or support.
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ARTICLE
ELEVEN
(cont.)

Section 11.05 Limitation on Exercise of Power of Appointment
Notwithstanding anything in this agreement to the contrary, if a power of appointment is exercised in
favor of a descendant’s spouse, such power shall be limited to a maximum of fifty percent (50%) of the
then existing principal of the beneficiary’s trust and further limited to providing the spouse income
from a trust. The power exercised in favor of a descendant’s spouse shall limit principal distributions in
the following manner:
Principal may only be invaded in the Trustee’s sole and absolute discretion for the
spouse’s health, maintenance and support;
The accumulated principal distributions during the lifetime of the descendant’s spouse
shall not exceed fifty percent (50%) of the value of the descendant’s Trust share valued as
of the date of death of the descendant;
If the descendant’s spouse remarries, the principal invasion power shall cease;
Notwithstanding anything contained herein to the contrary, the spouse shall not be
permitted to serve as a Co-trustee or a sole Trustee of his or her respective trust share;
Notwithstanding this Article, the spouse shall not have the power to appoint the
remaining principal at his or her passing.
Upon the death of the spouse, the remaining trust property shall be distributed as provided as if no
trust was created for the descendant’s spouse
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AN EVER-EXPANDING ORBIT
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DEVELOPING NEW PROFICIENCES

01
Let’s suppose, for example, that you are becoming
proficient not only with basic estate planning documents,
but in crafting continuing testamentary trusts with
embedded income tax planning, like Beneficiary Deemed
Income Trusts, the use of Trust Protectors and creative
powers of appointment. The first step is to become
proficient with an area of your practice.
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DEFINING MOTIVATION

02
While certain activities energize you and provide
motivation, others sap you of energy. Defining your
highest and best use provides insight into which tasks to
focus on within your practice. At the same time, you’re
discovering what motivates your clients to select the
estate planning strategies that best fit their goals.
Understanding what motivates your team is also crucial to
your firm’s success. As you work through your newest
proficiency, pay attention to these motivating factors.
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BUILDING SUPPORT TEAM

03
Once you define the activities that motivate you, it’s time
to build a support team that compliments your skill set.
Placing team members in tasks they enjoy, and filling the
holes you inevitably find, creates a stronger, more capable
firm. You’re happier because other people are completing
the tasks you find mundane.
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SYSTEMIZING CLIENT VALUE

04
With the proper focus on the first three steps, you’re ready
to put frontstage and backstage systems in place to
continually provide a uniquely positive client experience
that can’t be found anywhere else at any price. While
every client’s plan is different, you’ve implemented client
intake, drafting, review, signing and client care systems
that attract A+ clients and pay dividends well into the
future.
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PACKAGING WISDOM

05
Now that you’ve systemized your client value proposition,
it’s time to package it for sale. Selling a process is more
client friendly than selling a commoditized document or
strategy. This includes developing brochures, books, white
papers, podcasts, and other media that you’ll use to
market your expertise. You’ll mine your existing client
base, educate your centers of influence on your unique
systems and processes, and use state-of-the-art social
media marketing to get the word out to those who aren’t
yet familiar with your firm.
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SELF MANAGING PRACTICE

06
The goal to the five preceding steps is to create a selfmanaging practice. Everyone knows their role in your
frontstage and backstage processes, are working within
their highest and best use, leaving you to have the
freedoms necessary to continually upgrade your client
value propositions. The byproduct of all this success is
increased revenue, profits, and team harmony.
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INCREASING CAPABILITIES

07
The last step, increasing your firm’s capabilities, leads to
the first step again, but with another capability – or two or
three! Perhaps you’re interested in implementing a Client
Care Program, or creating a system for advanced estate
planning or for a trust administration process. Your next
orbit around the wheel will be at a higher level.
Interestingly, the higher the orbit, the narrower your
personal focus becomes, leading to greater freedoms.
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100% of your
progress will
occur outside of
your comfort
zone.
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THE
POWER OF

FRONT STAGE

BACK STAGE

• Differentiating Yourself in the

• Training Videos

Marketplace
• Simplify the Complex

• Efficiency
• Communication

• Personalized
• Always Available
• Showable
• Efficiency
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LOOM
IN USE

01

FRONT
STAGE
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LOOM
IN USE

02

BACK
STAGE

0
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FRONT
STAGE
LOOM
USE
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IDEA GENERATING

WRITING
MEANINGFUL
BLOGS GUIDE

• Books, newspapers, other blogs, periodicals
• Doesn’t need to directly relate to estate planning
• Consider client or family interactions

WRITING
• Stream of Consciousness

OVERALL PURPOSE

• Keep it simple

Packaging your wisdom by writing blogs that
connect with your clients and potential clients.

• This isn’t a law review article

Educate by entertaining – two of the four

• Reveal YOU

experience economy attributes – and by raising
issues that your readers may not be aware of.

• Entertain
• Keep it Brief

BE CONSISTENT
• Once a week if not more often
• Circular Viralocity
• Record a Podcast episode
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THE ART
OF WRITING
MEANINGFUL
BLOGS
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THE ART
OF WRITING
MEANINGFUL
BLOGS
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THE ART
OF WRITING
MEANINGFUL
BLOGS
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THE ART
OF WRITING
MEANINGFUL
BLOGS
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THE ART
OF WRITING
MEANINGFUL
BLOGS
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ALWAYS
BE LIST
BUILDING
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The Smaller the Niche, the
Bigger the Market

JOEPOLISH
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CLIENT
JOURNEY
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Sometimes manna
comes from Heaven, but
sometimes you need to
bake bread.
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PARALEGALSALESFORCE
CLIENTPROMPTS

2

1

I have many investment properties in
Florida and other states

I saw your ad in Island Sun, I want an

5

appointment.
How much does a trust cost?

3
I just added a new account and/or
my financial advisor moved my
accounts to a new institution

I want my annual in-person meeting
with MBH/CRH

4

7

6

I have to discuss with CRH/MBH

My mom just died; I see in her

My dad/mom is writing large checks

about my son/daughter having

documents that you drafted her

to the cleaning lady yet not paying

drug/mental/financial issues

trust.

utility bills; I need my dad’s Durable

Also last year we had a family meet

Power of Attorney.

and greet with CRH/MBH.
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If you don’t go after what you want, you’ll never
have it. If you don’t ask, the answer is always no.
If you don’t step forward, you’ll always be in the
same place

NORA
ROBERTS
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NEXT CLASS
MARCH 10
2022
91 DAYS
UNTIL NEXT
QUARTER
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