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A Trying Time
• Nothing more stressful and heartbreaking than the loss of a
loved one
• Attorneys ask you to sign papers
• Accountants present tax returns
• Financial advisors offer advice
• At this emotional time, these are the people that you least want
to deal with, but you realize the issues being raised will have
real economic effect on the rest of your life

We All Need Help
•

Be cautious when making decisions during an
emotionally trying time

•

The person acting as trustee and/or personal
representative (executor) has liability when acting
in those roles

•

There are, moreover, time deadlines to be aware
of – tax and legal

•

Today we’ll review common questions and issues
confronting families when a loved one dies

Today’s Topics
• Probate Administration
• Trust Administration
• Personal Representative/Trustee
Duties
• How Much Time Should it Take?
• Beneficiary Distribution Issues
• Assets Outside of Administration

Wills and Probate
Probate

Court Supervised Legal Process
1. Last Will admitted
2. Personal
Representative
appointed
3. Assets gathered, valued
and managed
4. Beneficiaries notified

5. Creditors notified and
cleared
6. Accountings approved
7. Tax Returns filed
8. Distribution to
Beneficiaries
9. Estate Closed

Trust Administration Process
Trust Administration
Private Process

1. Trust Notice filed and
circulated

5. Creditors notified and
cleared*

2. Trustee accepts position

6. Accountings approved

3. Assets gathered, valued
and managed

7. Tax Returns filed

4. Beneficiaries notified

8. Distribution to
Beneficiaries
9. Trust Administration closed

Do We Need a Lawyer to Probate?
• Florida requires attorney to represent the
personal representative in a probate
• Probates of assets less than $75,000 and
no creditors can be accomplished with a
Summary Administration
• Probate required to obtain an Order
Determining Homestead in order to
transfer clear title to beneficiaries where
not co-owned with rights of survivorship or
as husband and wife

Where Are Assets Probated?
• Domicile – State and County of
Residence
• Real Property owned in other states
must open an ancillary
administration
• Stocks, Bonds, brokerage or bank
accounts in other states do not
require ancillary administration

When Is Probate Not Necessary?
• No assets in individual
name of deceased
• Assets owned by a
revocable trust
• Assets owned jointly*
• Assets Designate a
Beneficiary

• IRA/Retirement Accounts
• Life Insurance
• Transfer on Death
Accounts*
• Exempt Assets Such as
Automobile

* Dangers of Joint/POD accounts

Should I Transfer Assets
before I Die to Avoid Probate?
• Be careful not to defeat existing estate tax
planning
• Transfers above $15,000 may be a taxable gift
• May lose step up in tax cost basis
• May defeat planning in your Will or Trust
• May subject assets to claims of creditors of joint
owner
• Now might be time for Revocable Trust planning

Typical Death Planning
Husband’s Trust

Family Trust

Marital Trust

Wife’s Trust

•

Trust NOT distributed
outright to surviving spouse;

•

Held for surviving spouse’s
benefit;

•

Which assets go into what
subtrust

Personal Representative Duties
•

Personally liable to carry out all of the duties
of the estate

•

Personally liable to creditors, taxing
authorities and beneficiaries

•

Publish and run creditors notice period (90
day period)

•

Must act as a prudent investor during the
administrative period

•

Must ensure that distribution is in accordance
with will and the law

Trustee Duties
• Personally liable to carry out all of
the duties of the estate
• Personally liable to creditors, taxing
authorities and beneficiaries
• Clear creditors* (Two (2) year
statutory period!)
• Must act as a prudent investor
during the administrative period
• Must ensure that distribution is in
accordance with trust and the law

Trust Administration
Problems
• Two (2) Years to Clear Creditors
• If made distribution and a valid
creditor arises thereafter – Trustee
is personally responsible
• Agreement among
trustee/beneficiary for
recontribution
• Run empty probate

What about the Assets?
• Gather and value
• Prudent investor rule –
short term market
• Sale of assets
• Ease of distribution
• Liquidity

What about the Bills?
• Spouse may be liable however doctrine of
necessaries has been abolished in Florida
• Children and other relatives usually not
responsible for debts of the deceased
• Homesteads can be transferred clear of
creditors (except secured) – need lawyer
to accomplish
• Other assets including jointly held assets
may still be subject to claims of creditors

Taxes
• Florida has no state death tax
• Florida has no state intangible tax
• Federal Estate Tax for Certain Larger Estates
• Marital Deduction for assets transferred or jointly
held by spouse
• Income Taxes
• May be estate tax on real estate or certain other
assets owned in other states

Final Distribution … or Is It?
• Specific Bequests
• Outright distributions
• Ongoing (testamentary) trusts
for surviving spouse and/or
children
• Duty to fund the trusts fairly
• Possible ongoing duty to
manage the trusts established

How Much Time?
• Generally speaking 6 – 9 months
• Much longer for taxable estates – can be
two years or more
• Can be longer if there are creditor or
beneficiary disputes or problems
• Everything isn’t frozen during the time
• Income generally still is distributed and
perhaps more significant partial
distributions can occur

Assets Outside of Administration
•
•
•
•

IRA/ 401(k)
Life Insurance
Annuities
Joint Assets with rights
of survivorship

The Estate Settlement

®
Program

Is our unique process designed to minimize
the stress of settling a deceased loved one’s
estate by delegating the legal, tax and
financial details to knowledgeable, qualified
and trustworthy professionals while
maintaining your control over all major
decisions.

The Estate Settlement Program® Snapshot is an overview of the legal, tax and financial road that we will
travel together following the loss of your loved one. This module will assist you in getting familiar with your
role and responsibilities when completing the estate settlement. To begin, we will meet to:
1. Review The Estate Settlement Program®
Guide seven module process
2. Complete the “Your Goals and Concerns”
Worksheet
3. Review your duties and responsibilities as
personal representative/trustee

4. Review The Getting Started Checklist™
5. Confirm this firm’s engagement as your
attorney
6. Meet your Team

The governing documents such as the will and trust, legal filings and official
documents necessary to properly administer your loved one’s estate/trust.
In any estate administration, the legal documents govern the wishes of the
deceased and determine the ultimate outcome of who benefits from the
estate/trust. Moreover, a myriad of notices and other court documents must
be filed under Florida law. This module of the Estate Settlement Guide™
serves to organize these important documents.

The marshalling and identification of all of your loved one’s assets. This includes those owned
individually, in trust, or in joint name with someone else. Implementation of new tax cost basis and
discussion of prudent asset management during the course of the administration with members of
your financial team.
One of the first responsibilities of the personal representative/trustee in an estate administration
is to marshal the assets, obtain date of death values (for tax reporting purposes) and to determine
whether the assets and portfolio should be adjusted to meet the needs of the estate and its
beneficiaries. Where the assets are located, how they are titled (owned), and what they consist of
drives almost all of the decisions to be made during the course of the administration.

The identification of any reasonably ascertainable creditors, the legal
notifications required to those creditors, and the clearing of any claims that
they may have.
The personal representative/trustee has a primary duty to first notify and
clear creditors prior to making distributions to beneficiaries. This stage of the
process leads you through the legal requirements to satisfy one of the most
important obligations.

The identification of any gift, estate and income tax returns that may be necessary to be filed,
as well as planning for any IRA or 401(k) Required Minimum Distributions. Includes
coordination with the CPA and financial advisors to minimize taxes and achieve family
objectives.
This stage of the process concentrates on a very important element of any estate
administration - the proper reporting and payment of taxes. It will be important to have a
qualified tax return specialist on the professional team – preferably a Certified Public
Accountant (CPA) who is well versed with income, gift, estate and generation skipping transfer
tax reporting.

May include both ongoing and necessary income distributions to the surviving spouse (if
applicable) and/or other beneficiaries during the course of the administration. The distribution of
specific bequests, including tangible personal property, and ultimate distribution of the
estate/trust to the beneficiaries and/or establishment of continuing trusts for their benefit.
In order to protect the personal representative/trustee from liability, and to comply with the law, an
accounting is prepared and is delivered to the beneficiaries. The beneficiaries are asked to review
and approve the accounting, from which point distributions are made. Some distributions may be
outright where others may be held in continuing trusts. This module of the Estate Settlement
Guide™ serves to lead you through this process.

Review family’s ongoing planning opportunities. Complete any remaining open
points and answer final questions.
We’ve made it through this Estate Settlement Program® and have successfully
completed what has probably been for you an emotional and arduous process.
Congratulations! You may have open points or questions going forward, and
there may be estate, tax and financial opportunities available to take advantage
of. This module serves to organize your thinking and clarify outstanding points.
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