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In this whitepaper I’ll review 
two recently enacted Florida 
statutes that provide additional 
opportunities in your estate 
plans. I’ll also review one 
strategy to consider if you have 
adult children with highly 
appreciated property. The first 
statute affects married couples, 
The Florida Community 
Property Trust Act. The other 
new Florida law is for clients 

who want a professional trustee, but don’t want that 
trustee to change the custodian of your investments, 
whether that custodian is Schwab, E*TRADE, 
Vanguard, Fidelity or your current investment 
advisor. The final strategy that I will review is known 
as the Optimal Basis Increase Trust (OBIT). 

Florida Community Property Trust Act (FCTA)

A benefit to taxpayers in community property 
states is the treatment of capital gains “step-up” at 
the death of a married individual. There are nine 
community property states in America:
Arizona, California, Idaho, Louisiana, Nevada, 

COMMUNITY PROPERTY OPT-IN & TRUST LAWS
Craig R. Hersch, Florida Bar Board Certified Wills, Trusts & Estates Attorney, CPA

reach us at 239.224.3441 or FLORIDAESTATEPLANNING.COM

New Mexico, Texas, Washington and Wisconsin. 
Two United States territories also claim community 
property treatment: Puerto Rico, and Guam. 

The step-up in tax cost basis is treated differently 
in the other 41 common law states than in the 
community property states.  

Allow me to explain by example:

Sale of Appreciated Stocks and Properties While 
Both Married Individuals Alive

John and Jane Doe are married. They live in a 
common law, not a community property state. 
John dies. At the time of his death, John and Jane 
owned an investment account with stocks that have 
a combined fair market value of $1,000,000 at the 
time of John’s death, but a combined tax cost basis of 
$400,000. If they had sold off the entire account on 
the day before John’s death, they would have realized 
$600,000 of capital gain. If their marginal capital 
gains tax rate was 20%, then they would have paid 
$120,000 of federal capital gains income tax.

Sale of Appreciated Stocks and Properties After 
Death of First Spouse – Common Law State

Same facts as above. If John and Jane, common law 
state residents, retained the account in-tact until 
John’s death, and Jane sold off the entire account 
in the day after John’s death, the account received 
a one-half step up in tax cost basis. Consequently, 
the basis increased from $400,000 to $700,000 
(unrealized gain of $600,000 at death receiving a 
one-half step-up, increasing the basis by $300,000). 



Therefore, if Jane sold the entire $1 million 
portfolio, she realized a $300,000 gain, resulting in 
$60,000 of capital gains tax ($300,000 X 20%).

Sale of Appreciated Stocks and Properties After 
Death of First Spouse – Community Property State 

Now assume the same facts as above, except 
that John & Jane reside in Nevada, a community 
property state. At John’s death, even if Jane survives, 
their community property investment account 
enjoys a 100% step-up in tax cost basis to $1 million. 
Therefore, if Jane sells the entire portfolio for $1 
million, she realizes no capital gains and pays no 
federal income tax!

Tax Legislation Doesn’t Appear to Jeopardize Step-
Up

A concern earlier in 2021 was whether federal tax 
legislation would eliminate the step-up in basis at 
death laws. It appears as I write this whitepaper in 
November 2021 that Congress no longer intends to 
change the current law as it applies to step-up.

Consequently, married clients may wish to consider 
this new Florida law to maximize step-up on the first 
spouse’s passing. 

Details About the Federal Step-Up Law 

You might be interested to learn that “step-up” 
doesn’t exactly describe how the federal income tax 
law works. The law adjusts assets to the fair market 
value at death, whether the assets go up or down 
in value. Therefore, if the value of an asset should 
decrease, then the value is so adjusted at death. The 
Optimal Basis Increase Trust (OBIT) is one strategy 
you may employ to ensure that only those assets 
that increase in value are adjusted. The OBIT is 
discussed later in this paper.

If a federal estate tax return is filed, the estate can 
choose an “alternate valuation date” which is six 
months from the date of death. 

Consequently, if the six-month valuation date works 
better than the date of death values, then the estate 
can elect the alternate valuation date. Taxpayers 
cannot pick and choose which assets get alternate 
valuation; it is an all-or-nothing proposition. An 
exception to this rule applies to any assets sold 
between the date of death and alternate valuation 
date, in which case the date of disposal value 
applies. 

Another little-known fact is that a one year holding 
rule applies. To prevent death-bed transfers to 
eliminate capital gains taxes, the law requires that 
assets and property gifted to another within one 
year of death will not receive an adjustment to fair 
market value. 

Community Property Opt-In

The Florida legislature, seeing the federal tax 
law benefits to taxpayers in community property 
states, joined Alaska, Kentucky, South Dakota and 
Tennessee in creating community property opt-in 
laws. The Florida Community Property Trust Act 
allows married couples to opt-in to community 
property treatment for assets held in a trust that 
meets certain requirements. 

Florida Law Had a Community Property Statute 
on Books Before

Florida has, for some time, permitted residents to 
retain community property status on assets. Under 
the Uniform Disposition of Community Property 



Rights Death Act, a married couple that moved 
to Florida owning community property from a 
community property state could claim community 
property status when the first spouse died on those 
assets. This law, however, did not allow Florida 
residents to create community property on their 
assets acquired in Florida or in some other common 
law state. The new law allows residents to put assets 
into a community property trust and receive full 
community property treatment no matter where the 
assets were acquired. 

Community Property Overview

Under a community property system, all property 
of both spouses is either community or separate 
property. All property acquired during the marriage 
is generally presumed to be community property 
unless clear and convincing evidence demonstrates 
that the property is separate property of one spouse 
only. 

Joint Trusts in Community Property

Joint revocable trusts are popular in community 
property states and in the opt-in states. As noted 
above, the allure of Community Property Trusts is 
the ability to receive a full step-up in tax cost basis 
on the death of the first spouse. This step-up in basis 
applies to the full extent of community property 
assets, and not just to the first dying spouse’s interest 
in community property, regardless of whether only 
one-half of the value of the community property 
assets are included in the first dying spouse’s estate 
for federal estate tax purposes.

In other words, the surviving spouse will receive a 
step-up in basis for his or her interest in community 
property even though his or her interest is not 
subject to the federal estate tax system on the first 
dying spouse’s death. This is an incredible loophole 
provided by our tax code, since for federal estate 
tax purposes, the first dying spouse’s gross estate 
typically will include his or her separate property 
and his or her one-half interest in the community 
property. 

Florida Community Property Trust Creation & 
Operation

A Florida Community Property Trust must comply 
with statutory requirements. It must be:

• Created on or after July 1, 2021.
• Have at least one “Qualified Trustee” which is 

defined as a Florida resident or a company that is 
authorized to act as a trustee in Florida.

• Expressly declare that the trust is a community 
property trust with statutory language in capital 
letters prominently included.

• Signed by both spouses as Settlor consistent with 
trust execution formalities.

Upon the death of a spouse, one-half of the 
aggregate value of the property reflects the share 
of the surviving spouse and is not subject to 
testamentary disposition by the decedent spouse, 
or to laws of succession under Florida (or any other 
state’s) law. The other one-half of the value of that 
property reflects the share of the decedent spouse 
and is subject to the decedent spouse’s testamentary 
direction. 

Creditor Issues

There is required language that warns the married 
couple of the rights that each is giving the other 
in the event of divorce, as well as rights that they 
grant to creditors. As an example, when a married 
couple transfers assets to a community property 
trust, that would otherwise be creditor protected, 
such as tenants by the entirety’s assets, annuities, life 
insurance, 529 Plans and wage accounts, they could 
cause the assets to be accessible to those creditors. 

The Florida Community Property Trust Act 
attempts to exempt one-half of the assets from the 
creditors of one spouse, but does not appear to 
provide protection to all of the assets.
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Some couples may transfer an interest in an LLC. 
If a creditor obtains a judgement against a Florida 
LLC member, the sole remedy to obtain the LLC 
assets is usually only a charging order against that 
member’s intent in the LLC. The statutes are silent 
as whether a charging order will be the sole remedy 
of a judgment creditor in a Community Property 
Trust member. 

Homestead property should still retain homestead 
status under Florida law after being transferred to a 
Community Property Trust. 

Creditor Protection – Tenants by the Entirety Issue

Some married couples, particularly those who are 
professionals, tend to place assets in tenants by the 
entirety to prevent a judgment creditor (such as 
in a malpractice suit) from gaining access to those 
assets. A question therefore arises whether beneficial 
interests in joint trusts may be afforded tenants by 
the entirety’s protection.

While nothing in the Florida common law or 
statutory law prevents trust assets from being held 
as tenants by the entirety by a married couple, a 
recent opinion issued by the Middle District of 
Florida Bankruptcy Court specifically states that 
“[t]he issue is whether a revocable living trust can 
own property as tenants by the entireties to exempt 
it from creditors’ claims in bankruptcy cases. The 
court’s answer was no because the trust cannot meet 
the unities required for tenants by the entireties 
ownership.” In reaching its decision, the Middle 
District of Florida Bankruptcy Court cited the 1941 
Florida Supreme Court case of Hunt v. Covington: 
“No persons except the husband and wife have a 
present interest in an estate by the entireties.... It is 
not subject to partition; it is not subject to devise by 
will; neither is it subject to the laws of descent and 
distribution. It is, therefore, an estate over which the 
husband and wife have absolute disposition and as 
to which each, in the fiction of law, holds the entire 
estate as one person.” 

Commentators disagree with the Bankruptcy Court 
Judge’s conclusion, and do not believe that the 
Court considered the fact that a married couple 
could own the beneficial ownership interest of a 
trust as tenants by the entireties. 

For those clients of ours that rely on joint trusts 
for tenants by the entirety creditor protection 
treatment, please schedule a conference with us 
to discuss the ramifications of this recent court 
decision. 

Different Beneficiaries and Marriage Issues

It follows that Florida Community Property trusts 
aren’t for everyone. The best candidates are those 
who are in a long-term marriage, are unlikely to 
divorce, the ultimate beneficiaries are agreed upon 
and unlikely to change and will have no or minimal 
creditors at death. 

If spouses do not have the same beneficiaries in 
the same amounts and proportions, a community 
property opt-in trust is not appropriate. Community 
Property Trusts will also supersede nuptial 
agreements between spouses, transforming non-
marital property into marital property. Further, if 
the spouses are wary that the survivor will somehow 
thwart the agreed upon estate plan, voluntarily or 
involuntarily (e.g., by remarrying without a nuptial 
agreement), then a community property opt-in trust 
is not appropriate.  

Estate Tax Planning

While the estate tax exemption of $11,700,000 
per decedent has made estate tax planning less of 
a concern for most taxpayers, many factors have 
caused a great number of married couples to have 
the need for, and an interest in, estate tax planning. 

The scheduled reduction in the estate tax exemption 
in 2026 is expected to be approximately $6,500,000 
if not changed sooner. 



These potential legislative changes, along with 
significant increases in net worth that have occurred 
as the result of the recent stock market growth and 
rising real estate prices, are incentivizing many 
married couples to learn about and engage in 
advanced estate tax planning. 

Will IRS Accept an Opt-In Community Property 
Trust? 

There is a question as to whether an elective 
community property arrangement like the Florida 
Community Property Trust will be recognized 
by the IRS as a legitimate community property 
arrangement to qualify all trust assets for a fair 
market value date of death basis step-up on the 
death of the first spouse. As indicated, the IRS 
has not formally commented on the efficacy of 
Community Property Trust arrangements, although 
well respected commentators have concluded that 
it “should qualify.” With the warning that this tax 
treatment is “not absolutely certain.”

For those looking for reassurance, in a June, 2021 
Florida Bar Real Property, Probate, and Trust Law 
Section presentation entitled “An Examination of 
the New Florida Community Property Trust Act”, 
Travis Hayes and Robert Lancaster stated that “The 
IRS is silent on the federal tax treatment of property 
subject to the community property election... 
Silence doesn’t mean ineffective... as it stands to 
date, Alaska established these in 1998, Tennessee in 
2010, and there are no known cases where the IRS 

has challenged these opt-in Community Property 
Trusts. I know from my personal discussions with 
trustees in those jurisdictions, that they’ve not 
had any situation where they did not get the basis 
adjustment either.”
 
An additional concern with respect to Florida’s 
Community Property Trust Act is whether it is 
possible to have community property when the 
assets are not 100% accessible to the creditors of one 
spouse.
 
Because Alaska and South Dakota allow creditors 
of one spouse to access 100% of the assets held 
in a Community Property Trust, assets held in 
Community Property Trusts in those states are 
treated more like traditional community property 
than with a Tennessee, Kentucky, or Florida 
Community Property Trust. 

Few articles have been written on this subject, and 
no definitive authority on this issue exists, but it is a 
possible argument that the IRS could use to support 
the proposition that Florida’s “elective community 
property” statute does not result in the assets held 
under the trust being “real community property.” 

Perhaps most importantly, The Florida Community 
Property Trust Act is a reminder that “one size will 
not fit all” and that married Floridians and other 
clients should have tailor-made estate plans to better 
protect and benefit themselves and their families 
while effectuating their wishes. 
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GENERAL – WHY, WHO & HOW TO
Why Community Property Opt-In Trusts (CPTs)?
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Are the Community Property Opt-In Trust Laws 
based on a Model or Uniform Act?
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Must the Grantors of the Trust Be Residents of the 
State to Use the Opt-In Trust?
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Who are the best candidates for using a 
CPT?
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Who might stay away from CPTs?
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Who must sign the CPT?
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What are the trustee requirements? 

May the CPT be amended?
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���¨���������������©�
������������������������� ����ª�����§����������
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��¢����������� ���� ��������������������������������������
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�� §������������ ���������������������������
������ ����������

What legal or notice requirements must be 
drafted into the body of a CPT?

Are CPTs inflexible or are there drafting 
options available? 

£����� ��������������¥¦������¦��������������������
�«£� ���� ��������� ���������� ��� ���� ��������	�
�������	� ������ ���������� ���� �������� ���� ����
������������������������������������������������������
���������� ���������� ���� ��� ������� ���� ���� �����
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���
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���
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� ��������� ����������������������� �������

Is it possible under the statutes to allocate 
specific assets in a CPT other than pro-rata?

Is the default of a CPT revocable or 
irrevocable?
 

What are some of the benefits 
provided by CPT? 
Several benefits to using CPTs:

BENEFITS
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Why is the allocation of specific assets and 
aggregate value important?

CONTRIBUTIONS/TRANSFERS 
OF ASSETS & PROPERTY

Can a Grantor contribute any asset he or 
she wants into a CPT?

What about property owned in a state that is 
not a community property state or 
in the opt-in state? 
For example, if Florida residents creates a CPT and one 
or both spouses transfer Indiana real estate into it, 
would those Florida residents also receive community 
property treatment upon the first spouse’s death?

What if a transfer of property is already 
subject to a common law state’s statute that 
continues community property treatment?

When determining the FMV at death, should 
discounts for lack of marketability, lack of 
control, minority interest and premiums for 
control interests be determined? 

Can posthumous transfers qualify for com-
munity property treatment?

������ �������������� ����� �����������������  ���

������ ����� ���� ���� ¬���� ������ � ������ �������� �����
������������� ��� � ������� ������ ¨� ������ � ��������
���������� ����� �����  ����� ��������� ������ �����
���������������������� ��������������������������������
������������� ��������������������������������������
���� ��������� ��������� ���� ����� ������ �����������
���������� ���� ������� ��  ��� ��� �� ���� ������� ����
¥�������������������������������������������¢������
���  ��������
�� �� ��� ������ ��� ��������������������
������� ���� ���� ��������� ��������� ��������� ��� � ���
�������������������������������

����  ������ �������� ��������� ������ �«��������	�
�������	������ ����������	��� ������������������� �����
����� ������� ������ ��� ������������ ��� �� ��������	�
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INCOME & APPRECIATION

What about transfers to a CPT within one 
year of death?

IRS GUIDANCE 
Has the IRS provided guidance to community 
property treatment under a CPT? 
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OTHER RELEVANT CASES

COMMENTARY
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CREDITORS

Do some commentators harbor
opposing views?
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���
���� ������ �������  ��� �������	� ��� ���� ����� ���
���� ������������������������������������������������

� ���� ����� �������� �� ������������ ����
���������
������� ����������� ������� ����� �������� 
���� 	� ��
�
��
������ �	�	����� ����� §������ � ������ ���� ������
¶����� �ª� 	� ��� ������� ����� ����  ��� ��������� ������
����������� ����� ���� ������� ����� �������� �����������
��� �������� ���������������	��������	������  �������

�����	���������	��������	����

������������������������������������	�������������
�����������	��
�� �� ��������������������
���������
��
�������� ������ ����  ���� ��� ���� ����� ����� ������ ���
��������������������	���������� �������� �����
������������ ���� ���� ²��³� ����� ��� ������ ���� ��� �������
��������� ����������	���������������������������������
�����������������	�¯������������	��������	���������
����� ���� ��������� ������� ���� ¯������� ��� �������	�
�����������������������������	��������	�����������
�������	����������������������� ����¥������������ ���
�����������	� ���������������	��������	������� ����
 ������� �����������������������������������

Does a CPT shield the assets from the credi-
tors of one or both spouses?
¡�����  	������ ����������������������������	� ���
�������� ����� �� �������� ����� �	� ���� ��������
����������������������������	�������������������
���������������� ����������� ���������	��������	����
���������� �	� ���� ����� �������� ��� �������� �	� ����
�������	� ���§�� ���������������������¨������  	���§�
������� ����� �� �������� ������������ � ������ �����
���������������

���� ����� ������
�  ������� �� ���������	� ����� ���
��

����	� �������	� �������� �¦� ���������� � ��
�ª� 	�������������������� ���������������������������  �
������ �������� ��� ���������������������������

��������� ����²��³���������������������� �������������
�����������������������������������������������������
��
���������������������������������������������
�����������������������ª��¦���¦���������������� �������
����������������������  �������¢��������������������
����������  ��  ���������  �������������� ����������

���	��������	��
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ENFORCEABILITY OF CPT

NUPTIAL AGREEMENTS
& DIVORCE

Can special drafting limit creditor 
access to assets? 

What about LLC interests? Can those be 
used to limit creditor access?

Can a spouse challenge the enforceability 
of a CPT?

������������ ���������������� ����������	������������
��� ��� ���� ����������� ������	��� ��� �������� ������
���������  ��������������������������
�� �� ������ ���
������������������������� ������������������� ����¢�����
������������
���������������������������������������
���������������	������������������������������������
�����������������������
�� ���������

�  ��������������������������������������������������
����������������	��������������������� ��������������
��������������������������������������������� ������
�����	�������������������� ������������������������
����  �������������������������������������� ���������
������ �����	�� ��� ������� ����������� ��� �������� �� ����
����������������������������������������� ��¢�� �

�	������������������� ������������������������������
�������� ����  ��� �� ��� �� �������� ���������� ��� ��� ��
������� ����� ���� ������ �� ��	� ������� ���� �������
������������������������������������������������
����

��� �������� ��� ���������� �����¢���� 	�� ���� �������
����������������������������������������������� �����
��� ��������� �� ������ ����� ��������� �� ��� ��� ���������
����������	����������	��

Is lack of separate legal representation in 
the creation of a CPT deem 
it unenforceable?

Will lack of disclosure affect the enforce-
ability of a CPT?

����  ���� ��� ��������� ������ � ���� ����� ������� ���
�����������������������������������������������������
����������������������� ���°����������������������
���������  	��������������������������������¢����

����������������������������������������������������
�������������������������� �����������������������
��������� ��������  �����������������  	����������
��� ����������� ��� °�������� ���� ������ ��� �� ���
���  �����������������  	����������������������

�� �� ���������������������� ��  	� ������������ ����
���������������¢�������������������������������������
�������������������������������������������� �

�����������������

���� ��¢��������� ���� ����� ���� �������� �� ���� �

���������������	����� ���� ��������	��������������

��� ��	�� �� ���� ��	� ��� ����������� �� ���� ������ ���
����������� �� ������� ���� ���� ��������� ����� �����
���� �������� �� ���� ������ ��� ���� ������ ������·��
�������	� ����  ���� ������� ���� ���� ���� �� �������
������� 	�������� ���� ����� ������� ������� �������
����������������������� �����������	���� �������� �
�� �����������������������������������������������

����� ��� ��������� ��� ������� ����� ���� ��������
������ ���� ������ ��� ����� ������ ��� ������ ��������
�������������������������

Are nuptial agreements mentioned in the 
CPT state statutes? 
������������������� ���������������������������  	�
���������������������������������������������� ��
 ��� 	� ��� ����������� �� ������������� ��� �� ������ �
������������������������������������������ ������
�����¢���������������������� ��������������������������������������������������������

���������� ��	�������������

������ 	�������������������������������������������
� ���������������������������� �������������������
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DEATH OF A SPOUSE 
�� ���� ��  � ���������� ��� ���� ����� ������ ��� ����
���� ��·�� ������·���������������� ���
�� �� ��� ����
��������������������������������������������������
 �����������������������  	���������������������� ��
���������� ���� ������������� ��� ������� ��� ��������
�¥����¦��¨������¢����� �����������������������������
������� 	������������� ������� �������������������

����������  	��������������������������������������
���������������������������������������������������

������������������������������������������������� ���
��������������������� ����	�������������������������
�� ���� ���� ���� ��������� ����������� ����� ��������
��������������������������������������������	�����
�������������� ��������	����������������������������
���������������� �� ���������������������������
��
��������������������������
���������� ��������
�����������������������������������������

����� ��� ������������������������� ����������������
 �������� �������� ����� ���� �������� ����� ����� ��
�� ���� ��������� ����������� ����� ����� ���������
�������������� ��������������������������������������
����������������� ���������������������������������
�����������������������������������  �����������

������������������������������

���� ��������� ������� ������� ��� ����������������
����������� � �������� ��� ��� ���� ����� ��� ���
���������������������������������������¢��������
�����������¢����� ���������� ���������������������

������� ������������������������������� �������¢�� 

��	� ���� �� ��  � ��� ������ ������������ ���  ������
�������������������������������

¡�����  	��������������������������������������
��������� ���� ����������� ���� ��������� �  ��� ����
������������������������������������������������
������ ���
�� �� ������ ��� ���� ��������	� �������	��
 �������� ¥¦������¦� ���������  	� ��������� �����
�²����³� ���� ������ ��� �� �������� ���
�� �� ��� ����
��������� �����������������	��� ������������

���	� �������	� ������ ����� ������ �	� ���� ���� ���
�������� ��� ����� ���� ������ ��� ���� ���������
��������������²�³������������
�� ����������� ������
����� �������	� ��� ����� ���� ������ ��� ���� ���������
��������������������������

What happens upon a dissolution of
marriage?

Can the trustee divide the assets in any 
manner between the surviving spouse’s 
share and decedent spouse’s share?

What dangers exist if the trustee divides the 
assets disproportionately? 

���������������  	���������������������� �������� ���
����������� ������������ ��������������������������
��������������������������������������������������
����������������������������������� �����������
���� ������� °�������� ��� �� �������� ������� ��������
�����������������	���������� ������������  �����

������  	�������������� ����������������������������
���� ������������� ����� ���� ������ ������� ��� ������
���������������������������������� ����������������
���������� ���������������� �������������������

����� ��� ����� ���� ������ ��������� ��������� �����

������

����� ��������  	� �������� ����������������������
������������ ����������������	�������	������� ����
���� ���� �	� ��  �� � ������� ��� ����������� �����
������ ��������� ���� ������¤��� ���  ������� �����
���������������������������������������������������
�������� ���� ���� ��� ����� �	� ���� �������� ������
��������
��
���������� ���������	�  ���� �����������
������ ������¤���  �� � ������������ ����� �����
���������������� ���������������

What about an action for dissolution of 
marriage?

What about a legal decree of separation?
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FLORIDA HOMESTEAD ISSUES

THIS, THAT & THE OTHER

���� ��� 	������ ��������������������������������
�������� ����� �� ��������� ����������	� �� ����������
��������� ���������������������� ��������������
����������������������������������� �����������������
��������� ����������� �� �������� � �������������
������������	����������������	�����������������

������������¢��������������������������������� ������
������ ��� �� ������ ��� �� ������ ��� ��� ��	� ��� �����
����������� ����

�����¢���� 	�����������������������������������
���������� ���� ����� �� �����������	� ������ �� � 	�
����������� ���� ��������� �������� ��� ��� ���� ���
�������� ¡�����  	�� ���� ��� �������� ���� �� ��� ����
����������������������������������  ���� ���������
��� �� ¸� ��������� ��� �������� ��� �������� ����� ����
���������� ������ �	� ���� ��������� ���������
����������������������������������������� ����������
��	����������� ������ ������������������������������
��� �� � ��� ���� �� ��� �� � ���� ��� ���� ��� �� ��� ����
�������������������� �������������������������
�����������������������

������������������������  ���������������������������
��� ���� ��������� ������� ��� ������ ��� ���� �����	�
���������������������� ����������������������������
���������������������� ������������
�� �������� 

 	� ������ ��� �� ��� ��� ����� ��� ���� ���������
����������������������

����� ���� ������ ��� �� ���������  	� ��������� ��
���������������������	�����������������������������
�������	���� ��������������������������������

������������������������������ �������������� ��
�����������������������������������������������

��������������������� ������ ������������������
���� �� � ��� ��������� ��� �������� ������ ���� �����
����°������������	��������������������

�������������������������������������������������
��� �� ����� �������� ����� ��������� ���� � ��� �� ��
������������ ������� ���� �� ��� ������ ������ ����
¥������ ��������������������� ��� ����������������
������� ��������� ������ ������������ ����������	�
�����������������������������������������������

����� ���������� ����� ���� ���� ���� �� ���� ��� ���� ���
���� ���������� �������������� �����������������������
������ �������� �� �������� ���� ����� ��� �������� ���
����������� ����������������� ��� ����������������
������������ ��������� ������ ������� ����
¥������
���������£����������������������	���� �

������ ���� ��������������� ������ �����������¢�� ������
������� ������  ��������������������� �������������
�������� ���� ��	� ������� ������ ����� ������� ����
� ������������������ª��������������

¡�����  	�� �������� ��	� ��� ������� �������� ���
����� ������ ��������  ����� ��� �������� ���� �����

¢�������� ��������� ���� ���� ��� ������� �� �	� ����
���� ��������������	� �����������������������������
�	������������������������ ��������������������
������� �� ����� �� ������� ��	� ��������� �����������
����������������������������� ��¢�� ��	���������
������ ���������������� ���������������� ���������

Can the trust require that an independent 
party determine the asset allocation?

What about Florida Homestead Taxation 
and Creditor Protection? 

Should careful consideration be made to 
Florida Homestead Transferred to a CPT?

Are gifts to U.S. citizen spouses subject
to gift tax? 

Does a CPT comply with the QSST rules
and Creditor Protection? 
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CONCLUSION��� ���� ���� ��� ��������� �� ��� ��������� �� ����������
������������������ �����  ����������������� �������
���������������������������������������������������
�������������������	���������� ��� ��������������

�� � ���������� �� ���� ��� ��� ������  	� ������� ���
����������¢�� ����������������¥�����������¬����������
������������������������������������������������
���������������������������������������������������
��� �  �������� ��� ���� ��������� ��������� �������
¡��� ����������� ���� ���  � ����� ���� ¬���� ������
������� ����	� �� ������� ������ ����
��� ����� ����
����������������������������

������ ���� ���� ����� �������� ����� ���������� ���
���������������������������� ������������� ����� ��
���� ����¤�� ������ ���� ����� ������ ��������� ����
������� ������� ���� �� ���� ���� ���������������
��������������������������������	��

��������������������������������������������
	��������
���� ��� ���������� ��� ������ ������	������� ������ ������
����������������������������������������������������
����� ���� �������� ���� ����������� �������������� �����
�������������������������������������������������������
���	������������������������������������������������������
�������������������������������������������������������
���������������	��� ��� ������  ���� ��� �� ���
����¤��� ������� ��� �� 	�
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Alaska Stat. § 34.77.100
Section 34.77.100 - Community property trust

(a) An arrangement is a community property trust if one or both spouses transfer property to
a trust, the trust expressly declares that some or all the property transferred is community
property under this chapter, and at least one trustee is a qualified person whose powers
include or are limited to maintaining records for the trust on an exclusive or a nonexclusive
basis and preparing or arranging for the preparation of, on an exclusive or a nonexclusive
basis, any income tax returns that must be filed by the trust. A community property trust is
enforceable without consideration. Both spouses or either spouse may be a trustee. The trust
must be signed by both spouses. In this subsection, "qualified person" means

(1) an individual
(A) who, except for brief intervals, military service, attendance at an educational or
training institution, or absences for good cause shown, resides in this state;

(B) whose true and permanent home is in this state;

(C) who does not have a present intention of moving from this state; and

(D) who intends to return to this state when away;

(2) a trust company that is organized under AS 06.26 and that has its principal place of
business in this state; or

(3) a bank that is organized under AS 06.05 or a national banking association that is
organized under 12 U.S.C. 21 - 216d if the bank or national banking association possesses
and exercises trust powers and has its principal place of business in this state.

(b) A community property trust must contain the following language in capital letters at the
beginning of the trust:

(c) A community property trust may not adversely affect the right of a child to support.
(d) Except as provided in AS 34.77.010, 34.77.070(h), 34.77.080(b), and in (c) of this
section, in a community property trust spouses may agree on

(1) the rights and obligations in the property transferred to the trust, notwithstanding when
and where the property is acquired or located;

(2) the management and control of the property transferred to the trust;

THE CONSEQUENCES OF THIS TRUST MAY BE VERY EXTENSIVE, INCLUDING,
BUT NOT LIMITED TO, YOUR RIGHTS WITH RESPECT TO CREDITORS AND
OTHER THIRD PARTIES, AND YOUR RIGHTS WITH YOUR SPOUSE BOTH
DURING THE COURSE OF YOUR MARRIAGE AND AT THE TIME OF A DIVORCE.
ACCORDINGLY, THIS AGREEMENT SHOULD ONLY BE SIGNED AFTER
CAREFUL CONSIDERATION. IF YOU HAVE ANY QUESTIONS ABOUT THIS
AGREEMENT, YOU SHOULD SEEK COMPETENT ADVICE.
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(3) the disposition of the property transferred to the trust on dissolution, death, or the
occurrence or nonoccurrence of another event;

(4) the choice of law governing the interpretation of the trust; and

(5) any other matter that affects the property transferred to the trust and does not violate
public policy or a statute imposing a criminal penalty.

(e) A community property trust may not be amended or revoked unless the agreement itself
provides for amendment or revocation, or unless the agreement is amended or revoked by a
later community property trust. To amend or revoke the trust, the later community property
trust is not required to declare any property held by the trustee as community property. The
amended trust or the revocation is enforceable without consideration. However,
notwithstanding the other provisions of this subsection, unless the community property trust
expressly provides otherwise, at any time after the death of the first spouse the surviving
spouse may amend the community property trust with regard to the surviving spouse's
property to be disposed of at the surviving spouse's death. In this subsection, "surviving
spouse's property" means the property that consists of the surviving spouse's separate
property and the surviving spouse's share of the community property determined as of the
date of the first spouse's death.
(f) A community property trust executed during marriage is not enforceable if the spouse
against whom enforcement is sought proves that

(1) trust was unconscionable when made; or

(2) the spouse against whom enforcement is sought did not execute the community
property trust agreement voluntarily; or

(3) before execution of the community property trust agreement, the spouse against whom
enforcement is sought

(A) was not given a fair and reasonable disclosure of the property and financial
obligations of the other spouse;

(B) did not voluntarily sign a written waiver expressly waiving right to disclosure of the
property and financial obligations of the other spouse beyond the disclosure provided;
and

(C) did not have notice of the property or financial obligations of the other spouse.

(g) Whether or not a community property trust is unconscionable is determined by a court
as a matter of law.
(h) The trustee of a community property trust shall maintain records that identify which
property held by the trust is community property and which property held by the trust is not
community property.
(i) In addition to other transfers of property to a community property trust, property will be
considered transferred to a community property trust if the property is subject to a
nonprobate transfer on death under AS 13.33.101 and the community property trust is
designated as the beneficiary to receive the property under the transfer.
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AS 34.77.100
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Tenn. Code § 35-17-102
Section 35-17-102 - Chapter definitions

(1) "Community property" means property owned by a community property trust during the
marriage of the settlor spouses;
(2) "Community property trust" means an express trust that complies with § 35-17-103;
(3) "Decree" means a judgment or other order of a court;
(4) "Dissolution" means either:

(A) Termination of a marriage by a decree of dissolution, divorce, annulment or
declaration of invalidity; or

(B) Entry of a decree of legal separation maintenance;

(5) "During marriage" means a period that begins at marriage and ends at dissolution or the
death of a spouse;
(6) "Qualified trustee" means either:

(A) A natural person who is a resident of this state; or

(B) A company authorized to act as a fiduciary in this state pursuant to § 45-2-1001; and

(7) "Settlor spouses" means a married couple that establishes a community property trust.
T.C.A. § 35-17-102

Acts 2010, ch. 658, § 1.

As used in this chapter:
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Tenn. Code § 35-17-103
Section 35-17-103 - Requirements for community property trust

(1) Expressly declares that the trust is a Tennessee community property trust;
(2) Has at least one (1) trustee who is a qualified trustee whose powers include, or are
limited to, maintaining records for the trust on an exclusive or a nonexclusive basis and
preparing or arranging for the preparation of, on an exclusive or a nonexclusive basis, any
income tax returns that must be filed by the trust. Both spouses or either spouse may be a
trustee;
(3) Is signed by both spouses; and
(4) Contains the following language in capital letters at the beginning of the trust:

T.C.A. § 35-17-103

Acts 2010, ch. 658, § 1.

An arrangement is a community property trust if one (1) or both spouses transfer property to a
trust, that:

THE CONSEQUENCES OF THIS TRUST MAY BE VERY EXTENSIVE, INCLUDING,
BUT NOT LIMITED TO, YOUR RIGHTS WITH YOUR SPOUSE BOTH DURING THE
COURSE OF YOUR MARRIAGE AND AT THE TIME OF A DIVORCE.
ACCORDINGLY, THIS AGREEMENT SHOULD ONLY BE SIGNED AFTER
CAREFUL CONSIDERATION. IF YOU HAVE ANY QUESTIONS ABOUT THIS
AGREEMENT, YOU SHOULD SEEK COMPETENT ADVICE.
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Tenn. Code § 35-17-104
Section 35-17-104 - Agreement establishing community property trust - Amendments and revocation

(a) In the agreement establishing a community property trust, spouses may agree on:
(1) The rights and obligations in the property transferred to the trust, notwithstanding
when and where the property is acquired or located;

(2) The management and control of the property transferred to the trust;

(3) The disposition of the property transferred to the trust on dissolution, death, or the
occurrence or nonoccurrence of another event;

(4) The choice of law governing the interpretation of the trust; and

(5) Any other matter that affects the property transferred to the trust and does not violate
public policy or a statute imposing a criminal penalty.

(b)
(1) Either spouse may amend a community property trust regarding the disposition of that
spouse's one-half (½) share of the community property in the occurrence of such spouse's
death.

(2) Except as provided in subdivision (b)(1), a community property trust may not be
amended or revoked unless the agreement itself provides for amendment or revocation.

T.C.A. § 35-17-104

Acts 2010, ch. 658, § 1.
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Tenn. Code § 35-17-105
Section 35-17-105 - Classification of property as community property - Enforcement - Duration - Management

and control - Effect of distributions

(a) Whether or not both, one or neither is domiciled in this state, spouses may classify any
or all of their property as community property by transferring property to a community
property trust and providing in the trust that the property is community property.
(b) A community property trust is enforceable without consideration.
(c) All property owned by a community property trust will be community property during
marriage.
(d) The right to manage and control property that is transferred to a community property
trust is determined by the terms of the trust.
(e) When property is distributed from a community property trust, it shall no longer
constitute community property.

T.C.A. § 35-17-105

Acts 2010, ch. 658, § 1.
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Tenn. Code § 35-17-106
Section 35-17-106 - Satisfaction of obligations

(a) An obligation incurred by only one (1) spouse before or during marriage may be
satisfied from that spouse's one-half (½) share of a community property trust.
(b) An obligation incurred by both spouses during marriage may be satisfied from a
community property trust of the spouses.

T.C.A. § 35-17-106

Acts 2010, ch. 658, § 1.
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Tenn. Code § 35-17-107
Section 35-17-107 - Death of a spouse

T.C.A. § 35-17-107

Acts 2010, ch. 658, § 1.

Upon the death of a spouse, one-half (½) of the aggregate value of the property owned by a
community property trust established by the spouses reflects the share of the surviving spouse
and the other one-half (½) reflects the share of the decedent. Unless provided otherwise in the
trust agreement, the trustee has the power to distribute assets of the trust in divided or
undivided interests and to adjust resulting differences in valuation. A distribution in kind may
be made on the basis of a non pro rata division of the aggregate value of the trust assets, on
the basis of a pro rata division of each individual asset, or by using both methods.
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Tenn. Code § 35-17-108
Section 35-17-108 - Dissolution of marriage

T.C.A. § 35-17-108

Acts 2010, ch. 658, § 1.

Upon the dissolution of the marriage of the settlor spouses, the community property trust shall
terminate and the trustee shall distribute one half (½) of the trust assets to each spouse, with
each spouse receiving one half (½) of each asset, unless otherwise agreed to in writing by
both spouses.
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S.D. Codified Laws § 55-3-39
Section 55-3-39 - When state law or jurisdiction provision valid, effective, and conclusive

(1) Some or all of the trust assets are deposited in this state or physical evidence of such
assets is held in this state and the trust is being administered by a qualified person; in this
subdivision, deposited in this state, includes being held in a checking account, time deposit,
certificate of deposit, brokerage account, trust company fiduciary account, or other similar
account or deposit that is located in this state including South Dakota investments;
(2) A trustee is a qualified person who is designated as a trustee under the governing
instrument, a successor trusteeship, or designated by a court having jurisdiction over the
trust; and
(3) The administration, for example, physically maintaining trust records in this state and
preparing or arranging for the preparation of, on an exclusive basis or a nonexclusive basis,
an income tax return that must be filed by the trust, occurs wholly or partly in this state.

SDCL 55-3-39

SL 1998, ch 282, §20; SL 2004, ch 312, §6; SL 2010, ch 232, §3.

Except as expressly provided by the terms of a governing instrument or by a court order, a
general law or a state jurisdiction provision stating that the laws of this state govern is valid,
effective, and conclusive for the trust if all of the following are true:

The State of South Dakota and its courts have jurisdiction over a trust created in a foreign
jurisdiction if the administration of the trust meets the three requirements set forth in this
section.

Nothing in this section may be construed to be the exclusive means of providing a valid
effective and conclusive state jurisdiction provision.
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Ky. Rev. Stat. § 386.620
Section 386.620 - Definitions for KRS 386 to 386.624

(1) "Community property" means property owned by a community property trust during the
marriage of the settlor spouses;
(2) "Community property trust" means an express trust that complies with the requirements
of KRS 386.622;
(3) "Decree" means a judgment or other order of a court;
(4) "Dissolution" means either:

(a) Termination of a marriage by a decree of dissolution, divorce, annulment, or
declaration of invalidity; or

(b) Entry of a decree of legal separation;

(5) "During marriage" means a period that begins at marriage and ends at dissolution or the
death of a spouse;
(6) "Qualified trustee" means either:

(a) A natural person who is a resident of this state; or

(b) A bank or trust company authorized to act as a trustee within the state; and

(7) "Settlor spouses" means a married couple that establishes a community property trust.
KRS 386.620

Effective: July 15, 2020  
Created 2020 Ky. Acts ch. 25, sec. 1, effective 7/15/2020.

As used in KRS 386.620 to 386.624:
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Ky. Rev. Stat. § 386.622
Section 386.622 - Arrangement between spouses involving community property considered a community
property trust - Requirements for - Provisions of written agreement - Amendment or revocation of trust -

Consideration not required - Classification and distribution of property

(1) Any arrangement between spouses involving community property shall be considered a
community property trust if one (1) or both spouses transfer property to a trust that:

(a) Expressly declares that the trust is a Kentucky community property trust that meets the
requirements of KRS 386.620 to 386.624;

(b) Has at least one (1) trustee who is a qualified trustee whose powers include or are
limited to maintaining records for the trust, on an exclusive or a nonexclusive basis, and
preparing or arranging for the preparation of, on an exclusive or a nonexclusive basis, any
income tax returns that must be filed by the trust. Both spouses or either spouse may be a
trustee;

(c) Is signed by both spouses; and

(d) Contains the following language in capital letters at the beginning of the trust: THE
CONSEQUENCES OF THIS TRUST MAY BE VERY EXTENSIVE, INCLUDING
BUT NOT LIMITED TO YOUR RIGHTS WITH YOUR SPOUSE BOTH DURING
THE COURSE OF YOUR MARRIAGE AND AT THE TIME OF A DIVORCE.
ACCORDINGLY, THIS AGREEMENT SHOULD ONLY BE SIGNED AFTER
CAREFUL CONSIDERATION. IF YOU HAVE ANY QUESTIONS ABOUT THIS
AGREEMENT, YOU SHOULD SEEK COMPETENT ADVICE.

(2) In the agreement establishing a community property trust, spouses may agree on and
provide in writing:

(a) The rights and obligations in the property transferred to the trust, notwithstanding
when and where the property is acquired or located;

(b) The management and control of the property transferred to the trust;

(c) The disposition of the property transferred to the trust on dissolution, death, or the
occurrence or nonoccurrence of another event;

(d) The choice of law governing the interpretation of the trust; and

(e) Any other matter that affects the property transferred to the trust and does not violate
public policy or any statute imposing a criminal penalty.

(3) Either spouse may amend a community property trust regarding the disposition of that
spouse's one-half (1/2) share of the community property in the event of a spouse's death.
(4) Except as provided in subsection (2)(a) of this section, a community property trust may
not be amended or revoked unless the agreement itself provides for amendment or
revocation.

1



(5) Whether or not both, one (1), or neither spouse is domiciled in this state, spouses may
classify any or all of their property as community property by transferring property to a
community property trust and providing in the trust that the property is community
property.
(6) A community property trust shall be enforceable without consideration.
(7) All property owned by a community property trust shall be considered community
property during marriage and the right to manage and control property that is transferred to
a community property trust shall be determined by the terms of the trust.
(8) When property is distributed from a community property trust, it shall no longer
constitute community property.

KRS 386.622

Effective: July 15, 2020  
Created 2020 Ky. Acts ch. 25, sec. 2, effective 7/15/2020.
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Ky. Rev. Stat. § 386.624
Section 386.624 - Satisfaction of obligation of one or both spouses from community property trust - Distribution

of assets upon death of spouse or dissolution of marriage

(1) An obligation incurred by only one (1) spouse before or during marriage may be
satisfied from that spouse's one-half (1/2) share of a community property trust.
(2) An obligation incurred by both spouses during marriage may be satisfied from a
community property trust of the spouses.
(3) Upon the death of a spouse, one-half (1/2) of the aggregate value of the property owned
by a community property trust established by the spouses shall reflect the share of the
surviving spouse and the other one-half (1/2) shall reflect the share of the decedent. Unless
provided otherwise in the trust agreement, the trustee shall have the power to distribute
assets of the trust in divided or undivided interests and to adjust resulting differences in
valuation. A distribution in kind may be made on the basis of a non-pro rata division of the
aggregate value of the trust assets, on the basis of a pro rata division of each individual
asset, or by using both methods.
(4) Upon the dissolution of the marriage of the settlor spouses, the community property trust
shall terminate, and the trustee shall distribute one-half (1/2) of the trust assets to each
spouse, with each spouse receiving one-half (1/2) of each asset, unless otherwise agreed to
in writing by both spouses.

KRS 386.624

Effective: July 15, 2020  
Created 2020 Ky. Acts ch. 25, sec. 3, effective 7/15/2020.
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Fla. Stat. § 736.151
Section 736.151 - Homestead property

(1) Property that is transferred to or acquired subject to a community property trust may
continue to qualify or may initially qualify as the settlor spouses' homestead within the
meaning of s. 4(a)(1), Art. X of the State Constitution and for all purposes of general law,
provided that the property would qualify as the settlor spouses' homestead if title was held
in one or both of the settlor spouses' individual names.
(2) The settlor spouses shall be deemed to have beneficial title in equity to the homestead
property held subject to a community property trust for all purposes, including for purposes
of s. 196.031.

Fla. Stat. § 736.151

Added by 2021 Fla. Laws, ch. 183,s 38, eff. 7/1/2021.
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Fla. Stat. § 736.1502
Section 736.1502 - Definitions

(1) "Community property" means the property and the appreciation of and income from the
property owned by a qualified trustee of a community property trust during the marriage of
the settlor spouses. The property owned by a community property trust pursuant to this part
and the appreciation of and income from such property shall be deemed to be community
property for purposes of general law.
(2) "Community property trust" means an express trust that complies with s. 736.1503 and
is created on or after July 1, 2021.
(3) "Decree" means a judgment or other order of a court of competent jurisdiction.
(4) "Dissolution" means either:

(a) Termination of a marriage by a decree of dissolution, divorce, annulment, or
declaration of invalidity; or

(b) Entry of a decree of legal separation maintenance by a court of competent jurisdiction
in another state that recognizes legal separation or maintenance under its laws.

(5) "During marriage" means a period that begins at marriage and ends upon the dissolution
of marriage or upon the death of a spouse.
(6) "Qualified trustee" means either:

(a) A natural person who is a resident of the state; or

(b) A company authorized to act as a trustee in the state.

(7) "Settlor spouses" means a married couple who establishes a community property trust
pursuant to this part.

Fla. Stat. § 736.1502

Added by 2021 Fla. Laws, ch. 183,s 30, eff. 7/1/2021.

Unless the context otherwise requires, as used in this part:

A qualified trustee's powers include, but are not limited to, maintaining records for the
trust on an exclusive or a nonexclusive basis and preparing or arranging for the
preparation of, on an exclusive or a nonexclusive basis, any income tax returns that must
be filed by the trust.
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Fla. Stat. § 736.1503
Section 736.1503 - Requirements for community property trust

(1) Expressly declares that the trust is a community property trust within the meaning of this
part.
(2) Has at least one trustee who is a qualified trustee, provided that both spouses or either
spouse also may be a trustee.
(3) Is signed by both settlor spouses consistent with the formalities required for the
execution of a trust under this chapter.
(4) Contains substantially the following language in capital letters at the beginning of the
community property trust agreement:

Fla. Stat. § 736.1503

Added by 2021 Fla. Laws, ch. 183,s 31, eff. 7/1/2021.

An arrangement is a community property trust if one or both settlor spouses transfer property
to a trust that:

THE CONSEQUENCES OF THIS COMMUNITY PROPERTY TRUST MAY BE VERY
EXTENSIVE, INCLUDING, BUT NOT LIMITED TO, YOUR RIGHTS WITH RESPECT
TO CREDITORS AND OTHER THIRD PARTIES, AND YOUR RIGHTS WITH YOUR
SPOUSE DURING THE COURSE OF YOUR MARRIAGE, AT THE TIME OF A
DIVORCE, AND UPON THE DEATH OF YOU OR YOUR SPOUSE. ACCORDINGLY,
THIS TRUST AGREEMENT SHOULD BE SIGNED ONLY AFTER CAREFUL
CONSIDERATION. IF YOU HAVE ANY QUESTIONS ABOUT THIS TRUST
AGREEMENT, YOU SHOULD SEEK COMPETENT AND INDEPENDENT LEGAL
ADVICE. ALTHOUGH NOT A REQUIREMENT, IT IS STRONGLY ADVISABLE
THAT EACH SPOUSE OBTAIN THEIR OWN SEPARATE LEGAL COUNSEL PRIOR
TO THE EXECUTION OF THIS TRUST.
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Fla. Stat. § 736.1504
Section 736.1504 - Agreement establishing community property trust; amendments and revocation

(1) In the agreement establishing a community property trust, the settlor spouses may agree
upon:

(a) The rights and obligations in the property transferred to the trust, notwithstanding
when and where the property is acquired or located.

(b) The management and control of the property transferred into the trust.

(c) The disposition of the property transferred to the trust on dissolution, death, or the
occurrence or nonoccurrence of another event, subject to ss. 736.1507 and 736.1508.

(d) Whether the trust is revocable or irrevocable.

(e) Any other matter that affects the property transferred to the trust and does not violate
public policy or general law imposing a criminal penalty, or result in the property not
being treated as community property under the laws of a relevant jurisdiction.

(2) In the event of the death of a settlor spouse, the surviving spouse may amend a
community property trust regarding the disposition of that spouse's one-half share of the
community property, regardless of whether the agreement provides that the community
property trust is irrevocable.
(3) A community property trust may be amended or revoked by the settlor spouses unless
the agreement itself specifically provides that the community property trust is irrevocable.
(4) Notwithstanding any other provision of this code, the settlor spouses shall be deemed to
be the only qualified beneficiaries of a community property trust until the death of one of
the settlor spouses, regardless of whether the trust is revocable or irrevocable. After the
death of one of the settlor spouses, the surviving spouse shall be deemed to be the only
qualified beneficiary as to his or her share of the community property trust.

Fla. Stat. § 736.1504

Added by 2021 Fla. Laws, ch. 183,s 32, eff. 7/1/2021.
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Fla. Stat. § 736.1505
Section 736.1505 - Classification of property as community property; enforcement; duration; management and

control; effect of distributions

(1) Whether both, one, or neither is domiciled in the state, settlor spouses may classify any
or all of their property as community property by transferring that property to a community
property trust and providing in the trust that the property is community property pursuant to
this part.
(2) A community property trust is enforceable without consideration.
(3) All property owned by a community property trust is community property under the
laws of the state during the marriage of the settlor spouses.
(4) The right to manage and control property that is transferred to a community property
trust is determined by the terms of the trust agreement.
(5) When property is distributed from a community property trust, the property shall no
longer constitute community property within the meaning of this part, provided that
community property as classified by a jurisdiction other than the state retains its character
as community property to the extent otherwise provided by ss. 732.216-732.228.

Fla. Stat. § 736.1505

Added by 2021 Fla. Laws, ch. 183,s 33, eff. 7/1/2021.
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Fla. Stat. § 736.1506
Section 736.1506 - Satisfaction of obligations

(1) An obligation solely incurred by one settlor spouse before or during the marriage may
be satisfied from that settlor spouse's one-half share of a community property trust, unless a
greater amount is otherwise provided in the community property trust agreement.
(2) An obligation incurred by both spouses during the marriage may be satisfied from a
community property trust of the settlor spouses.

Fla. Stat. § 736.1506

Added by 2021 Fla. Laws, ch. 183,s 34, eff. 7/1/2021.

Except as provided in s. 4, Art. X of the State Constitution:
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Fla. Stat. § 736.1507
Section 736.1507 - Death of a spouse

Fla. Stat. § 736.1507

Added by 2021 Fla. Laws, ch. 183,s 35, eff. 7/1/2021.

Upon the death of a spouse, one-half of the aggregate value of the property held in a
community property trust established by the settlor spouses reflects the share of the surviving
spouse and is not subject to testamentary disposition by the decedent spouse or distribution
under the laws of succession of the state. The other one-half of the value of that property
reflects the share of the decedent spouse and is subject to testamentary disposition or
distribution under the laws of succession of the state. Unless provided otherwise in the
community property trust agreement, the trustee has the power to distribute assets of the trust
in divided or undivided interests and to adjust resulting differences in valuation. A
distribution in kind may be made on the basis of a non-pro rata division of the aggregate value
of the trust assets, on the basis of a pro rata division of each individual asset, or by using both
methods. The decedent's spouse's one-half share shall not be included in the elective estate.

1



Fla. Stat. § 736.1508
Section 736.1508 - Dissolution of marriage

(1) Upon the dissolution of the marriage of the settlor spouses, the community property trust
shall terminate and the trustee shall distribute one-half of the trust assets to each spouse in
accordance with subsection (3). For purposes of this act, s. 61.075 does not apply to the
disposition of the assets and liabilities held in a community property trust.
(2) The initiation of an action to dissolve the settlor spouses' marriage does not
automatically terminate the community property trust unless otherwise agreed to by the
settlor spouses in writing or otherwise ordered by the court having jurisdiction over the
dissolution proceedings between the settlor spouses. However, if an action to dissolve the
settlor spouses' marriage remains pending for 180 days, the trust automatically terminates
and the trustee must distribute one-half of the trust assets to each spouse in accordance with
subsection (3), unless any of the following apply:

(a) A settlor spouse objects to the termination within 180 days following the filing of the
dissolution action. At which time, either party may request that the court having
jurisdiction over the dissolution proceedings between the settlor spouses determine if
good cause exists to terminate the community property trust during the pendency of the
dissolution of marriage action.

(b) The court having jurisdiction over the dissolution proceedings between the settlor
spouses enters an order directing otherwise.

(c) The settlor spouses otherwise agree, in writing, while the dissolution of marriage
action is pending.

(d) The community property trust agreement provides otherwise.

(3) Unless provided otherwise in the community property trust agreement, the trustee has
the power to distribute assets of the trust in divided or undivided interests and to adjust
resulting differences in valuation. A distribution in kind may be made on the basis of a non-
pro rata division of the aggregate value of the trust assets, on the basis of a pro rata division
of each individual asset, or by using both methods. A trustee may not distribute real
property or business interests in a manner that would leave the settlor spouses as co-owners
of such assets post dissolution of the settlor spouses' marriage or termination of the
community property trust, unless otherwise agreed to by the settlor spouses in a separate
written agreement executed during the dissolution of marriage action. Notwithstanding any
other provision of this section, the community property trust agreement cannot be
terminated, and the assets cannot be distributed, in a manner that could cause the trust assets
to not be treated as community property.
(4) The court having jurisdiction over the dissolution proceedings between the settlor
spouses has personal and subject matter jurisdiction over the settlor spouses and the trustee
of the community property trust for the purpose of effectuating the distribution of the
community property trust assets consistent with the terms of the community property trust

1



agreement, in a manner ensuring that the trust assets retain their community property
character.

Fla. Stat. § 736.1508

Added by 2021 Fla. Laws, ch. 183,s 36, eff. 7/1/2021.
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Fla. Stat. § 736.1509
Section 736.1509 - Right of child to support

Fla. Stat. § 736.1509

Added by 2021 Fla. Laws, ch. 183,s 37, eff. 7/1/2021.

A community property trust does not adversely affect the right of a child of the settlor spouses
to support, pursuant to s. 61.30 or the applicable law of another jurisdiction, that either spouse
would be required to give under the applicable laws of the settlor spouses' state of domicile.
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Fla. Stat. § 736.1509
Section 736.1509 - Right of child to support

Fla. Stat. § 736.1509

Added by 2021 Fla. Laws, ch. 183,s 37, eff. 7/1/2021.

A community property trust does not adversely affect the right of a child of the settlor spouses
to support, pursuant to s. 61.30 or the applicable law of another jurisdiction, that either spouse
would be required to give under the applicable laws of the settlor spouses' state of domicile.
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Fla. Stat. § 736.1511
Section 736.1511 - Application of Internal Revenue Code; community property classified by another jurisdiction

Fla. Stat. § 736.1511

Added by 2021 Fla. Laws, ch. 183,s 39, eff. 7/1/2021.

For purposes of the application of s. 1014(b)(6) of the Internal Revenue Code of 1986, 26
U.S.C. s. 1014(b)(6), as of January 1, 2021, a community property trust is considered a trust
established under the community property laws of the state. Community property, as
classified by a jurisdiction other than this state, which is transferred to a community property
trust retains its character as community property while in the trust. If the trust is revoked and
property is transferred on revocation of the trust, the community property as classified by a
jurisdiction other than the state retains its character as community property to the extent
otherwise provided by ss. 732.216-732.228.

1



26 U.S.C. § 1014
Section 1014 - Basis of property acquired from a decedent

(a) In general

(1) the fair market value of the property at the date of the decedent's death,

(2) in the case of an election under section 2032, its value at the applicable valuation date
prescribed by such section,

(3) in the case of an election under section 2032A, its value determined under such
section, or

(4) to the extent of the applicability of the exclusion described in section 2031(c), the
basis in the hands of the decedent.

(b) Property acquired from the decedent

(1) Property acquired by bequest, devise, or inheritance, or by the decedent's estate from
the decedent;

(2) Property transferred by the decedent during his lifetime in trust to pay the income for
life to or on the order or direction of the decedent, with the right reserved to the decedent
at all times before his death to revoke the trust;

(3) In the case of decedents dying after December 31, 1951, property transferred by the
decedent during his lifetime in trust to pay the income for life to or on the order or
direction of the decedent with the right reserved to the decedent at all times before his
death to make any change in the enjoyment thereof through the exercise of a power to
alter, amend, or terminate the trust;

(4) Property passing without full and adequate consideration under a general power of
appointment exercised by the decedent by will;

(5) In the case of decedents dying after August 26, 1937, and before January 1, 2005,
property acquired by bequest, devise, or inheritance or by the decedent's estate from the
decedent, if the property consists of stock or securities of a foreign corporation, which
with respect to its taxable year next preceding the date of the decedent's death was, under
the law applicable to such year, a foreign personal holding company. In such case, the

Except as otherwise provided in this section, the basis of property in the hands of a person
acquiring the property from a decedent or to whom the property passed from a decedent
shall, if not sold, exchanged, or otherwise disposed of before the decedent's death by such
person, be-

For purposes of subsection (a), the following property shall be considered to have been
acquired from or to have passed from the decedent:

1
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basis shall be the fair market value of such property at the date of the decedent's death or
the basis in the hands of the decedent, whichever is lower;

(6) In the case of decedents dying after December 31, 1947, property which represents the
surviving spouse's one-half share of community property held by the decedent and the
surviving spouse under the community property laws of any State, or possession of the
United States or any foreign country, if at least one-half of the whole of the community
interest in such property was includible in determining the value of the decedent's gross
estate under chapter 11 of subtitle B (section 2001 and following, relating to estate tax) or
section 811 of the Internal Revenue Code of 1939;

[(7), (8) Repealed. Pub. L. 113-295, div. A, title II, §221(a)(74)(B), Dec. 19, 2014, 128
Stat. 4049]

(9) In the case of decedents dying after December 31, 1953, property acquired from the
decedent by reason of death, form of ownership, or other conditions (including property
acquired through the exercise or non-exercise of a power of appointment), if by reason
thereof the property is required to be included in determining the value of the decedent's
gross estate under chapter 11 of subtitle B or under the Internal Revenue Code of 1939. In
such case, if the property is acquired before the death of the decedent, the basis shall be
the amount determined under subsection (a) reduced by the amount allowed to the
taxpayer as deductions in computing taxable income under this subtitle or prior income
tax laws for exhaustion, wear and tear, obsolescence, amortization, and depletion on such
property before the death of the decedent. Such basis shall be applicable to the property
commencing on the death of the decedent. This paragraph shall not apply to-

(A) annuities described in section 72;

(B) property to which paragraph (5) would apply if the property had been acquired by
bequest; and

(C) property described in any other paragraph of this subsection.

(10) Property includible in the gross estate of the decedent under section 2044 (relating to
certain property for which marital deduction was previously allowed). In any such case,
the last 3 sentences of paragraph (9) shall apply as if such property were described in the
first sentence of paragraph (9).

(c) Property representing income in respect of a decedent

(d) Special rule with respect to DISC stock

This section shall not apply to property which constitutes a right to receive an item of
income in respect of a decedent under section 691.

If stock owned by a decedent in a DISC or former DISC (as defined in section 992(a))
acquires a new basis under subsection (a), such basis (determined before the application of
this subsection) shall be reduced by the amount (if any) which would have been included in
gross income under section 995(c) as a dividend if the decedent had lived and sold the stock
at its fair market value on the estate tax valuation date. In computing the gain the decedent
would have had if he had lived and sold the stock, his basis shall be determined without
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(e) Appreciated property acquired by decedent by gift within 1 year of death
(1) In general

(A) appreciated property was acquired by the decedent by gift during the 1-year period
ending on the date of the decedent's death, and

(B) such property is acquired from the decedent by (or passes from the decedent to) the
donor of such property (or the spouse of such donor),

(2) Definitions

(A) Appreciated property

(B) Treatment of certain property sold by estate

(f) Basis must be consistent with estate tax return

(1) In general

(A) in the case of property the final value of which has been determined for purposes of
the tax imposed by chapter 11 on the estate of such decedent, such value, and

(B) in the case of property not described in subparagraph (A) and with respect to which
a statement has been furnished under section 6035(a) identifying the value of such
property, such value.

(2) Exception

regard to the last sentence of section 996(e)(2) (relating to reductions of basis of DISC
stock). For purposes of this subsection, the estate tax valuation date is the date of the
decedent's death or, in the case of an election under section 2032, the applicable valuation
date prescribed by that section.

In the case of a decedent dying after December 31, 1981, if-

the basis of such property in the hands of such donor (or spouse) shall be the adjusted
basis of such property in the hands of the decedent immediately before the death of the
decedent.

For purposes of paragraph (1)-

The term "appreciated property" means any property if the fair market value of such
property on the day it was transferred to the decedent by gift exceeds its adjusted basis.

In the case of any appreciated property described in subparagraph (A) of paragraph (1)
sold by the estate of the decedent or by a trust of which the decedent was the grantor,
rules similar to the rules of paragraph (1) shall apply to the extent the donor of such
property (or the spouse of such donor) is entitled to the proceeds from such sale.

For purposes of this section-

The basis of any property to which subsection (a) applies shall not exceed-

Paragraph (1) shall only apply to any property whose inclusion in the decedent's estate
increased the liability for the tax imposed by chapter 11 (reduced by credits allowable
against such tax) on such estate.
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(3) Determination

(A) the value of such property is shown on a return under section 6018 and such value is
not contested by the Secretary before the expiration of the time for assessing a tax under
chapter 11,

(B) in a case not described in subparagraph (A), the value is specified by the Secretary
and such value is not timely contested by the executor of the estate, or

(C) the value is determined by a court or pursuant to a settlement agreement with the
Secretary.

(4) Regulations

26 U.S.C. § 1014

Aug. 16, 1954, ch. 736, 68A Stat. 296; Pub. L. 85-320, §2, Feb. 11, 1958, 72 Stat. 5; Pub. L.
92-178, title V, §502(f), Dec. 10, 1971, 85 Stat. 550; Pub. L. 94-455, title XIX, §1901(c)(8),
title XX, §2005(a)(1), Oct. 4, 1976, 90 Stat. 1803, 1872; Pub. L. 95-600, title V, §515(1),
title VII, §702(c)(1)(A), Nov. 6, 1978, 92 Stat. 2884, 2926; Pub. L. 96-222, title I, §107(a)
(2)(A), Apr. 1, 1980, 94 Stat. 222; Pub. L. 96-223, title IV, §401(a), Apr. 2, 1980, 94 Stat.
299; Pub. L. 97-34, title IV, §425(a), Aug. 13, 1981, 95 Stat. 318; Pub. L. 97-448, title I,
§104(a)(1)(A), Jan. 12, 1983, 96 Stat. 2379; Pub. L. 105-34, title V, §508(b), Aug. 5, 1997,
111 Stat. 860; Pub. L. 107-16, title V, §541, June 7, 2001, 115 Stat. 76; Pub. L. 108-357,
title IV, §413(c)(18), Oct. 22, 2004, 118 Stat. 1508; Pub. L. 111-312, title III, §301(a), Dec.
17, 2010, 124 Stat. 3300; Pub. L. 113-295, div. A, title II, §221(a)(74), Dec. 19, 2014, 128
Stat. 4049; Pub. L. 114-41, title II, §2004(a), July 31, 2015, 129 Stat. 454.

EDITORIAL NOTES

REFERENCES IN TEXTSection 811 of the Internal Revenue Code of 1939, referred to in subsec. (b)(6), was

classified to section 811 of former Title 26, Internal Revenue Code. For table of comparisons of the 1939 Code to

the 1986 Code, see Table I preceding section 1 of this title. See, also, section 7851(e) of this title for provision that

references in the 1986 Code to a provision of the 1939 Code, not then applicable, shall be deemed a reference to

the corresponding provision of the 1986 Code, which is then applicable.The Internal Revenue Code of 1939,

referred to in subsec. (b)(9), is act Feb. 10, 1939, ch. 2, 53 Stat. 1. Prior to the enactment of the Internal Revenue

Code of 1986 [formerly I.R.C. 1954], the 1939 Code was classified to former Title 26, Internal Revenue Code.

For table of comparisons of the 1939 Code to the 1986 Code, see Table I preceding section 1 of this title.

AMENDMENTS2015-Subsec. (f). Pub. L. 114-41 added subsec. (f).2014-Subsec. (a)(2). Pub. L. 113-295,

§221(a)(74)(A), amended par. (2) generally. Prior to amendment, par. (2) read as follows: "in the case of an

election under either section 2032 or section 811(j) of the Internal Revenue Code of 1939 where the decedent died

after October 21, 1942, its value at the applicable valuation date prescribed by those sections,".Subsec. (b)(7),

(8). Pub. L. 113-295, §221(a)(74)(B), struck out pars. (7) and (8). Prior to repeal, par. (7) related to property

representing a surviving spouse's one-half share of community property held by the surviving spouse and a

decedent dying after Oct. 21, 1942, and on or before Dec. 31, 1947, and par. (8) related to property representing

For purposes of paragraph (1), the basis of property has been determined for purposes of
the tax imposed by chapter 11 if-

The Secretary may by regulations provide exceptions to the application of this subsection.
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certain interests of the survivor in a joint and survivor's annuity in the case of a decedent dying after Dec. 31,

1950, and before Jan. 1, 1954.2010-Subsec. (f). Pub. L. 111-312 amended section to read as if amendment by Pub.

L. 107-16, §541, had never been enacted. See 2001 Amendment note below. Prior to amendment, text of subsec.

(f) read as follows: "This section shall not apply with respect to decedents dying after December 31, 2009."2004-

Subsec. (b)(5). Pub. L. 108-357 inserted "and before January 1, 2005," after "August 26, 1937,".2001-Subsec. (f).

Pub. L. 107-16, §541, added subsec. (f).1997-Subsec. (a). Pub. L. 105-34 struck out "or" at end of pars. (1) and

(2), struck out the period at end of par. (3) and inserted ", or", and added par. (4). 1983-Subsec. (b)(10). Pub. L.

97-448 added par. (10).1981-Subsec. (e). Pub. L. 97-34 added subsec. (e).1980-Subsec. (a)(3). Pub. L. 96-222

substituted "section 2032A" for "section 2032.1".Subsec. (d). Pub. L. 96-223 repealed the amendment made by

Pub. L. 94-455, §2005(a)(1). See 1976 Amendment note below. 1978-Subsec. (a). Pub. L. 95-600, §702(c)(1)(A),

designated existing provisions as pars. (1) and (2) and added par. (3).Subsec. (d). Pub. L. 95-600, §515(1),

substituted "December 31, 1979" for "December 31, 1976" in heading and text. 1976-Subsec. (b)(6), (7). Pub. L.

94-455, §1901(c)(8), struck out "Territory," after "under the community property laws of any State,".Subsec. (d).

Pub. L. 94-455, §2005(a)(1), substituted provision relating to the applicability of this section to decedents dying

after 1976 for provision relating to a special rule with respect to DISC stock. See Repeals note below. 1971-

Subsec. (d). Pub. L. 92-178 added subsec. (d).1958-Subsec. (d). Pub. L. 85-320 repealed subsec. (d) which made

section inapplicable to restricted stock options described in section 421 which the employee has not exercised at

death.

STATUTORY NOTES AND RELATED SUBSIDIARIES

EFFECTIVE DATE OF 2015 AMENDMENT Pub. L. 114-41, title II, §2004(d), July 31, 2015, 129 Stat. 456,

provided that: "The amendments made by this section [enacting section 6035 of this title and amending this

section and sections 6662 and 6724 of this title] shall apply to property with respect to which an estate tax return

is filed after the date of the enactment of this Act [July 31, 2015]."

EFFECTIVE DATE OF 2014 AMENDMENT Amendment by Pub. L. 113-295 effective Dec. 19, 2014, subject

to a savings provision, see section 221(b) of Pub. L. 113-295 set out as a note under section 1 of this title.

EFFECTIVE DATE OF 2010 AMENDMENT Amendment by Pub. L. 111-312 applicable to estates of decedents

dying, and transfers made after Dec. 31, 2009, except as otherwise provided, see section 301(e) of Pub. L. 111-

312 set out as an Effective and Termination Dates of 2010 Amendment note under section 121 of this title.

EFFECTIVE DATE OF 2004 AMENDMENT Amendment by Pub. L. 108-357 applicable to taxable years of

foreign corporations beginning after Dec. 31, 2004, and to taxable years of United States shareholders with or

within which such taxable years of foreign corporations end, see section 413(d)(1) of Pub. L. 108-357 set out as

an Effective and Termination Dates of 2004 Amendments note under section 1 of this title.

EFFECTIVE DATE OF 1997 AMENDMENT Pub. L. 105-34, title V, §508(e)(1), Aug. 5, 1997, 111 Stat. 860,

provided that: "The amendments made by subsections (a) and (b) [amending this section and section 2031 of this

title] shall apply to estates of decedents dying after December 31, 1997."

EFFECTIVE DATE OF 1983 AMENDMENT Amendment by Pub. L. 97-448 effective, except as otherwise

provided, as if it had been included in the provision of the Economic Recovery Tax Act of 1981, Pub. L. 97-34, to

which such amendment relates, see section 109 of Pub. L. 97-448 set out as a note under section 1 of this title.

EFFECTIVE DATE OF 1981 AMENDMENT Pub. L. 97-34, title IV, §425(b), Aug. 13, 1981, 95 Stat. 318,

provided that: "The amendment made by subsection (a) [amending this section] shall apply to property acquired

after the date of the enactment of this Act [Aug. 13, 1981] by decedents dying after December 31, 1981."
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EFFECTIVE DATE OF 1980 AMENDMENTS AND REVIVAL OF PRIOR LAWAmendment by Pub. L. 96-

223 (repealing section 2005(a)(1) of Pub. L. 94-455 and the amendment made thereby, which had amended this

section) applicable in respect of decedents dying after Dec. 31, 1976, and except for certain elections, this title to

be applied and administered as if those repealed provisions had not been enacted, see section 401(b), (e) of Pub.

L. 96-223 set out as a note under section 1023 of this title. Amendment by Pub. L. 96-222 effective, except as

otherwise provided, as if it had been included in the provisions of the Revenue Act of 1978, Pub. L. 95-600, to

which such amendment relates, see section 201 of Pub. L. 96-222 set out as an Effective Date of 1980 Amendment

note under section 32 of this title.

EFFECTIVE DATE OF 1978 AMENDMENT Pub. L. 95-600, title VII, §702(c)(10), Nov. 6, 1978, 92 Stat.

2928, provided that: "The amendments made by this subsection [amending this section and sections 1001, 1223,

and 2614 of this title] shall take effect as if included in the amendments and additions made by, and the

appropriate provisions of the Tax Reform Act of 1976 [Pub. L. 94-455, Oct. 4, 1976, 90 Stat 1525]."

EFFECTIVE DATE OF 1976 AMENDMENT Amendment by section 1901(c)(8) of Pub. L. 94-455 applicable

with respect to taxable years beginning after Dec. 31, 1976, see section 1901(d) of Pub. L. 94-455 set out as a

note under section 2 of this title. Amendment by section 2005(a)(1) of Pub. L. 94-455 applicable in respect of

decedents dying after Dec. 31, 1976, see section 2005(f) of Pub. L. 94-455 set out as an Effective Date note under

section 1015 of this title.

EFFECTIVE DATE OF 1971 AMENDMENT Amendment by Pub. L. 92-178 applicable with respect to taxable

years ending after Dec. 31, 1971, except that a corporation may not be a DISC for any taxable year beginning

before Jan. 1972, see section 507 of Pub. L. 92-178 set out as a note under section 991 of this title.

EFFECTIVE DATE OF 1958 AMENDMENT Amendment by Pub. L. 85-320 applicable with respect to taxable

years ending after Dec. 31, 1956, but only in the case of employees dying after such date, see section 3 of Pub. L.

85-320 set out as a note under section 421 of this title.

REPEALSPub. L. 94-455, §2005(a)(1), cited as a credit to this section, and the amendment made thereby, were

repealed by Pub. L. 96-223, title IV, §401(a), 94 Stat. 299, resulting in the text of this section reading as it read

prior to enactment of section 2005(a)(1). See Effective Date of 1980 Amendments and Revival of Prior Law note

above.

ELECTION OF CARRYOVER BASIS RULES BY CERTAIN ESTATESPub. L. 96-223, title IV, §401(d), Apr.

2, 1980, 94 Stat. 300, as amended by Pub. L. 99-514, §2, Oct. 22, 1986, 100 Stat. 2095, provided that:

"Notwithstanding any other provision of law, in the case of a decedent dying after December 31, 1976, and before

November 7, 1978, the executor (within the meaning of section 2203 of the Internal Revenue Code of 1986

[formerly I.R.C. 1954]) of such decedent's estate may irrevocably elect, within 120 days following the date of

enactment of this Act [Apr. 2, 1980] and in such manner as the Secretary of the Treasury or his delegate shall

prescribe, to have the basis of all property acquired from or passing from the decedent (within the meaning of

section 1014(b) of the Internal Revenue Code of 1986) determined for all purposes under such Code as though

the provisions of section 2005 of the Tax Reform Act of 1976 [ Pub. L. 94-455] (as amended by the provisions of

section 702(c) of the Revenue Act of 1978 [ Pub. L. 95-600] applied to such property acquired or passing from

such decedent."
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